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Abstract 
 

With a history of racial discrimination, which inevitably led to illegal occupations of private 
and public land and subsequent violent evictions, South Africans have enjoyed constitutional 
protection against illegal and forcible evictions since the mid-1990s. Sweden, a country 
considerably less accustomed to illegal occupations, does not guarantee the same protection 
against forcible evictions. However, the recent influx of Roma from Romania and Bulgaria to 
Sweden without the means to support themselves has resulted in an increase of illegal 
occupations and led to evictions from publicly owned land. This paper examines: (i) how the 
case of South Africa relates to the situation in Sweden, (ii) the extent of legal protection 
offered by Sweden relating to the right to housing and (iii), whether when carrying out such 
evictions, Sweden respects European legislation and precedent. 
	  

The results show that South African and European courts have interpreted the right to 
housing as a right to alternative accommodation for illegal occupants. With no constitutional 
right to housing in Sweden, legislation only guarantees the right to housing for holders of a 
permanent right of residence. For EEA citizens, such as Romanians or Bulgarians, the right 
of residence is conditional. In the absence of a legal obligation to consider the situation of 
illegal occupiers or to provide alternative accommodation, there seems to be a gap in Swedish 
legislation; leading to a failure on the behalf of the state to adhere to European commitments 
and to protect those most vulnerable in society.	  

 

Key words: Human rights, right to housing, eviction, illegal occupiers, Roma 



 

 

1 INTRODUCTION 1	  
1.1 BACKGROUND 1	  
1.2 AIM 2	  
1.3 METHODS 2	  
1.4 SCOPE 4	  
1.5 DISPOSITION 5	  

2 THEORY 5	  
2.1 HUMAN RIGHTS 5	  
2.2 CLASSIC LIBERAL RIGHTS AND SOCIO-ECONOMIC RIGHTS 7	  
2.3 EVICTION 8	  

3 LEGAL FRAMEWORK ON THE RIGHT TO HOUSING 9	  
3.1 THE LAW IN SOUTH AFRICA 10	  
3.2 THE LAW AT THE EUROPEAN LEVEL 12	  
3.3 THE LAW IN SWEDEN 14	  

4 CASE LAW ON EVICTION AND THE RIGHT TO HOUSING 17	  
4.1 SOUTH AFRICAN CASE LAW 18	  
4.1.1 KEY EVICTION CASES IN SOUTH AFRICA 18	  
4.2 EUROPEAN CASE LAW 23	  
4.2.1 EUROPEAN COURT OF HUMAN RIGHTS CASE LAW 23	  
4.2.2 EUROPEAN COMMITTEE OF SOCIAL RIGHTS CASE LAW 29	  
4.3 SWEDISH MUNICIPAL EVICTIONS OF OCCUPIERS FROM ROMANIAN AND BULGARIA 35	  
4.3.1 CONTEXT 35	  
4.3.2 MUNICIPAL APPLICATIONS FOR EVICTION ORDERS 36	  

5 COMPARISON AND DISCUSSION 40	  

6 CONCLUSION 46	  

BIBLIOGRAPHY 49	  
 

 
 



 1 

1 Introduction 
1.1 Background 
In legal literature, the word ‘eviction’ is traditionally used to describe the stripping of a 

person’s beneficial right to a residence because the rules that permitted them to live there 

were not followed.1 This definition does however not include the eviction of individuals 

residing on land they have unlawfully occupied. With a governmental backlog of 2,1 million 

housing units,2 South Africa is a country not unfamiliar to such occupations. Racial 

discrimination and persecution of blacks only officially ended 20 years ago and many black 

homeless South Africans still have no choice but to resort to building shacks on municipality 

owned land from which they are eventually evicted. The history of systematic geographical 

segregation of so-called non-whites has led to the adoption of legislation aimed at protecting 

these vulnerable individuals. Through the law, the government wants to alleviate and 

eventually eradicate methodical segregating measures developed during Apartheid.  

 

Although not nearly as severe as in South Africa, Swedish authorities have recently 

experienced a sudden increase of occupations of municipal land in the last two years. Since 

the European Union welcomed Romania and Bulgaria as member states in 2007, many 

Roma3 residing in Romania or Bulgaria have travelled to Western European countries in 

hope of a better life.4 Some have come to Sweden and being homeless with little personal 

resources, resort to building shacks or setting up tents for shelter. The land on which the 

shelter is built is often municipally owned, which has led to several evictions in the past two 
                                                
1 Regeringskansliet, ‘Vräkning och hemlöshet – drabbar också barn’, Statens Offentliga Utredningar, 2005:088, 
p.37 
2 P. Hoffman, ‘Homelessness in the new South Africa’, 
http://www.ifaisa.org/Homelessness_in_the_new_South_Africa.html, 2014, (accessed 12 January 2014) 
3 The term ”Roma” used at the Council of Europe refers to Roma, Sinto, Kale and related groups in Europe, 
including Travellers and the Eastern groups (Dom and Lom), and covers the wide diversity of the groups 
concerned, including those who identify as Gypsies. The Roma arrived in Europe from India between the 12th-
14th century and the European Roma can be sub-divided into three main branches: Roma, Sinti and Kale. 
There are other groups who sometimes share their lifestyle or their plight, but who do not have the same ethnic 
origin or language. These are for example Irish Travellers. Only about 25% of European Roma maintain a 
nomadic lifestyle today, found in France, Benelux countries, Switzerland, Ireland and the UK. The Council of 
Europe has varied in its use of terminology for this group, with different combinations of the terms Roma, 
Nomads, Travellers and Gypsies. See Council of Europe, ‘Descriptive Glossary of terms Relating to Roma 
Issues’, 2012, pp. 4-9, 
http://a.cs.coe.int/team20/cahrom/documents/Glossary%20Roma%20EN%20version%2018%20May%202
012.pdf (accessed 12 January 2014). 
4 The formal term in this paper used is ‘Roma’, as encouraged by the Council of Europe. When the terms 
‘Roma and travellers’, ‘Travellers’ or ‘Gypsy’ are used in presentation of case law in this paper, they reflect the 
accepted term at the Council of Europe at the time of the case. 
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years, mainly in the bigger cities in Sweden. Evictions of unlawful occupiers of municipal land 

involve several different actors: the municipal Social Services (Socialtjänsten); the Police Force 

(Polismyndigheten); and the Swedish Enforcement Authority (Kronofogdemyndigheten). A 

municipal landowner of the occupied land makes it a municipal matter, and with little 

governmental guidance, each municipality deals with the issue as it sees fit.  

 

In view of the many recent evictions in Sweden of the often-discriminated minority Roma, 

the experience of South Africa could serve as inspiration to the Swedish legislators on how to 

handle municipal occupations in Sweden. In this paper, the South African legal framework 

will be compared to the Swedish on a national level, but also to the European legal 

framework as it is legally binding to Sweden. Additionally, South African and European court 

case law will be presented, together with the recent administrative decisions on evictions of 

the Roma in Sweden. 

 

1.2 Aim 
This paper aims at using the South African legal framework and case law on the right to 

housing to explore the possible right to alternative accommodation in Sweden. Specifically, 

the recent administrative decisions to evict Roma from municipally owned land will be 

scrutinised. Furthermore, as Sweden is bound by European law, the European legal 

framework and case law will be central in the comparison. Therefore, the questions that this 

paper seeks to answer are: 

• What conclusions can be drawn from the example of South Africa on the levels of 

legislation and implementation of the right to housing? 

• What is the legal protection of the right to housing in Sweden, as bound by European 

Law? 

• What does European case law say about the human right to housing and in situations 

of illegal occupations, and does Sweden respect this case law in the recent evictions of 

Romanian and Bulgarian Roma from municipally owned land?  

 

1.3 Methods 
This paper uses three methods: a traditional legal method, a comparative method and an 

empirical method. 
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Traditional Legal Method 

A traditional legal method focuses on the relevant sections of the law, case law and legal 

literature in order to determine what the legal rules regulating the subject are (de lege lata) and 

what they should be (de lege ferenda).5 The material used in this essay to discuss de lege lata and de 

lege ferenda, consists of: South African, European and Swedish literature; South African, 

European and Swedish constitutional law and legislation; relevant South African and 

European cases; and finally, Swedish municipal eviction orders. 

 

Comparative Method 

The pertinent South African, European and Swedish legal frameworks regarding the right to 

housing is scrutinised and compared to give an understanding of housing rights of illegal 

occupiers. Additionally, the implementation of the South African and European law is 

compared in a review of relevant judicial decisions. As there are so far few court decisions in 

Sweden regarding the recent municipal evictions of the Roma, the administrative decisions of 

the Swedish Enforcement Authority, handling debt collection and evictions, were used as the 

basis for analysis of the implementation of the law in Sweden.  

 

The Method for the Empirical Study 

In order to retrieve eviction orders made by the Enforcement Authority, Sweden’s 290 

municipalities were contacted with an enquiry regarding evictions of Roma with Romanian 

or Bulgarian identification (passport or ID-card). As the bigger cities such as Stockholm and 

Gothenburg have several administrations for the different districts, 306 public authorities 

were contacted with the enquiry. The time frame of the data collection was 1 of January 2007 

until 23 of October 2014. 1 January 2007 was chosen because it is the date all restrictions on 

travelling and working in Sweden for Romanian and Bulgarian residents were lifted.  

 

A specific request was made for cases where the municipality had requested assistance from 

the Enforcement Authority in evicting homeless Roma originally residing in Romania or 

Bulgaria that were unlawfully occupying municipally owned land. Specifically, the request 

asked for a case number at the Enforcement Authority for each eviction order. As the 

municipalities legally cannot maintain statistics on the ethnicity of the occupiers, and 

                                                
5 B. Lehrberg, Praktisk juridisk metod, Uppsala, I.B.A Institutet för Bank- och Affärsjuridik AB, 2010, pp. 167-168 
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therefore had no way of knowing if they were Roma, the inquiry focused on the situation of 

unlawful occupiers with Romanian or Bulgarian identification with no Swedish social security 

number. Based on email conversations between the public servants in one of the cases, email 

communication to the author, several news articles and a report by the National Board of 

Health and Welfare,6 it can with a fair amount of certainty be assumed that many of them in 

fact identify as Roma. 

 

After having gathered data from the municipalities, the Enforcement Authority was contacted 

with a request to access the eviction application and eviction order as taken by the Authority 

in each separate case. The application by the municipality to the Authority and the eviction 

order issued constitute the material used to study the issue in Sweden.  

 

1.4 Scope 
It is common to particularly point out the rights of children when discussing evictions, in 

order to make an even stronger case for the right to housing and alternative accommodation.7 

Although some of the settlements in question most likely also hosted children, the authorities 

did not identify underage individuals when identifying the evictees in the Swedish evictions. 

The rights of the child will not be specifically scrutinised here, as exploring children’s rights in 

terms of housing ought to be researched separately due to it including an additional area of 

legislation. Specifically examining children’s rights in the scope of this paper would make for 

a very different essay.  

 

The legal framework and case law on the European level have been included in this paper 

due to the European obligations Sweden must meet. Sweden is party to the European 

Convention of Human Rights (ECHR), adopted in 1950, ratified by Sweden in 1952 and 

incorporated into Swedish law in 1995. It is also party to the European Social Charter, 

adopted in 1961 and ratified by Sweden in 1962, and has committed to following decisions 

made by the European Court of Human Rights (ECtHR) and the European Committee of 

Social Rights (ECSR). 

 

                                                
6 Socialstyrelsen, ‘Hemlöshet bland utrikesfödda personer utan permanent uppehållstillstånd i Sverige’, 2013, pp 
39-41, http://www.socialstyrelsen.se/Lists/Artikelkatalog/Attachments/19052/2013-5-3.pdf, (accessed 12 
January 2014) 
7 Regeringskansliet, ‘Vräkning och hemlöshet – drabbar också barn’, Statens Offentliga Utredningar, 2005:088 
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As it was not possible to exclusively look at the group identifying themselves as Roma, as data 

on ethnicity may not be registered, the focus in the empirical study lay on evictions of 

migrants that (a) held a Romanian or Bulgarian identity card, and (b) did not have a Swedish 

social security number. Evictions of other EEA citizens were excluded from the study, 

because migrants arriving from Romania and Bulgaria are over-represented in the group of 

vulnerable migrants from the EU8 and it would be more consistent to look at a specific group. 

Furthermore, Roma in Europe predominantly come from Eastern Europe.9 

 

1.5 Disposition 
This paper is divided into six main sections. Section one introduces the subject, the aim of the 

paper, the method used and delimitations in the research. Section two presents the doctrine 

behind human rights, and the distinction between classic liberal rights and the newer socio-

economic rights. Section three investigates the right to housing in terms of the legislation in 

place in South Africa, Europe and Sweden. Section four takes a closer look at specific court 

interpretations of the right to housing on the South African and European provisions in terms 

of case law, and the administrative decisions to evict the Roma in Sweden. Finally, sections 

five and six provide a comparison with a discussion and a conclusion respectively. 

 

2 Theory 
South Africa, Europe and Sweden all engage in goals for guaranteeing individuals within 

their territory certain rights, human rights, just by virtue of these individuals being born. 

Recognising human rights has become central to any democratic society and the term 

‘human rights’ is common-use today. Before presenting the law and precedent on eviction 

and housing rights, it is of importance to remind of the birth of human rights, how these can 

be grouped and the international view on eviction. 

2.1 Human Rights 
The human rights doctrine in its present form is a relatively new field within public law. Only 

in the latter half of the 20th century, since the end of the Second World War, have human 

rights become an area of legal research in its own right. Following the atrocities of the 
                                                
8 D. Tarschys, ‘EU:s Strukturpolitik i Rumänien: Kan den bli hävstång för romerna?’ Svenska intitutet för 
europeiska studier, 2014, p. 3 
9 I. Cederberg, ‘romer’, Nationalencyclopedin, 2014, http://www.ne.se/uppslagsverk/encyklopedi/lång/romer 
(accessed 12 January 2015) 
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Holocaust, a number of international treaties and conventions were introduced,10 

encouraging contracting states to agree to protect certain basic rights of every individual 

within that contracting state. The Universal Declaration of Human Rights (UDHR) adopted 

in 1948 and ratified in 1976, was the first global declaration of its kind.11 Drawing on the 

spirit of the French Revolution 200 years earlier, it maintained the universality concept as 

formulated in the French Declaration of the Rights of Man and Citizen (1789).12 Already in 

the UDHR it was recognised that “everyone has the right to a standard of living adequate for 

the health and well-being”, which included the right to housing.13 

 

It can be argued that the main idea behind the UDHR and the conventions following is to 

protect individuals from suffering because it is the human embodiment that makes individuals 

so vulnerable.14 Turner argues that our common vulnerability is the foundation to human 

rights because it is something we all share, which is what makes human rights so universal; we 

all experience pain, humiliation and misery similarly.15 Interestingly, there is today an 

emerging recognition of especially ‘vulnerable groups’ in European Human Rights Law, 

suggesting that there is an added dimension to vulnerability. As a judge of the European 

Court of Human Rights stated it: “All applicants are vulnerable, but some are more 

vulnerable than others”.16 The concept of vulnerability at the core of human rights and the 

emerging idea that some human beings are in need of more protection than others will be the 

focus of the discussion in the paper. 

 

                                                
10 B. Cali, ‘International human rights law’ in B. Cali (ed.), International Law for International Relations, New York, 
Oxford University Press, 2010, pp. 283-285 
11 The American Declaration of Rights and Duties of Man predated the UDHR by eight months but is limited 
to the Americas and therefore not global. 
12 A. Grear, ‘Challenging Corporate ’Humanity’: Legal Disembodiment, Embodiment and Human Rights’, 
Human Rights Law Review, vol 7 no. 3, 2007, pp. 530-531. Available from Oxford Journals, (accessed 27 
November 2014) 
13 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A (III), art 25 
14 A. Grear, ‘Human Rights ^ Human Bodies? Some Reflections on Corporate Human Rights Distortion, The 
Legal Subject, Embodiment and Human Rights Theory’, Law and Critique no 17, 2006, p. 195 
15 B. S. Turner, Vulnerability and Human Rights, Pennsylvania, Pennsylvania State University Press, 2006, p. 9 
16 L. Peroni and A. Timmer, ‘Vulnerable groups: The promise of an emerging concept in European Human 
Rights Convention Law’, International Journal Constitutional of Law, vol 11 no. 4, 2013, p. 1060. Available from 
Oxford  Journals (accessed 20 November 2014) 
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2.2 Classic Liberal Rights and Socio-economic Rights 
Rights known traditionally as ‘classic liberal rights’ are those initially recognised by the 

international human rights community, such as the rights given most weight in the UDHR.17  

These are civil and political rights, such the right to life, the right to dignity, or the 

prohibition of torture.18 These rights are linked to a negative obligation on the State to refrain 

from invasive action that would impede on the rights, and these obligations are designed to 

prevent the embodied suffering as described above.  

 

If ‘classic’ liberal rights can be seen as the first generation human rights, socio-economic 

rights are the second generation. 19 These are rights that involve the fulfilment of every 

human being’s basic needs20 and involve a positive obligation on the State to take action to 

vindicate the right. These rights are for example the right to education and medical care, and, 

in more recent decades, have come to also include a right to housing. This positive obligation 

demands that the State acts to ensure rights for all individuals, as well as to take specific 

action for those who are particularly vulnerable.21 

 

Socio-economic rights have often been described as of less importance in the rights 

“hierarchy”; it is debated that in Sweden this attitude could depend on the lack of legal 

standing of socio-economic rights, the dependence on state resources to fulfil these rights, and 

the impinging on municipal self-government.22 Nevertheless, countries do choose to include 

socio-economic rights in their national constitutions; examples are Finland, Portugal and 

South Africa. In the years preceding the drafting of the South African constitution of 1994, 

Judge Dennis Davis opposed the inclusion of socio-economic rights in what came to be an 

extensive Bill of Rights. In his opinion, a Bill of Rights committing to any more than 

vindicating the traditional human rights such as freedom of expression, religion or association 

would interfere with individual autonomy and give unaccountable courts the kind of power 

                                                
17 C. Tomuschat,  ‘Human Rights: Tension Between Negative and Positive Duties of States’, Austrian Review of 
International and European Law, vol 14, 2009, p. 19 
18 H. Danelius, Mänskliga rättigheter i europeisk praxis: en kommentar till Europakonventionen om de mänskliga rättigheterna, 
Stockholm, Norstedts Juridik, 2012, p. 53-54 
19 Tomuschat, 2009, p. 19 
20 Office of the United Nations High Commissioner for Human Rights, ’Professional Training series No. 12: 
Economic, Social and Cultural Rights, Handbook for National Human Rights institutions’, United Nations, 
2005, p. vii 
21 H. Gustafsson, Rättens polyvalens, rättsvetenskaplig studie av sociala rättigheter och rättssäkerhet, Lund, Sociologiska 
institutionen Lund, 2002, p. 208 
22 Ibid. 
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that would more appropriately be placed with the legislature or executive. 23  Davis argues 

that a Bill of Rights focusing on promoting equality and thereby making political 

participation fundamental to the South African people would be the most reasonable way for 

citizens to safeguard their interests. Anything more, such as constitutional rights to social and 

economic protection, would rather lead to judiciary taking over the role of the executive and 

an elimination of the opportunity for meaningful public participation.24  

 

In its Handbook for National Human Rights Institutions from 2005, the UN defines the 

separation of socio-economic rights from civil and political rights an out-dated viewpoint. The 

UN shows that classic liberal rights and socio-economic rights are interdependent on one 

another; for example, the negative obligation to not interfere with the right to life also entails 

an obligation to ensure a certain standard of life. It is vital, the UN contends, that classic 

rights and socio-economic rights are merged and seen as one.25 Recent case law from the 

German Constitutional Court additionally confirms the legal relevance of socio-economic 

rights, developing an integrated view of human rights as a whole.26 

 

2.3 Eviction 
In legal literature, ‘eviction’ commonly refers to a public authority evicting one or several 

individuals from what once lawfully was their home or, in other words, depriving them of a 

legal right they did at one point possess.27 There is however a much less common dimension 

to eviction: the eviction by a public authority of individuals unlawfully occupying a site that is 

used to host tents or structures of some kind.28 The UN Committee on Economic, Social and 

Cultural Rights (CESCR), governing the implementation of the International Covenant on 

Economic, Social and Cultural Rights (ICESCR), defines forced eviction as a “permanent or 

temporary removal against their will of individuals, families and/or communities from the 

                                                
23 D. Davis, ‘The case Against the Inclusion of Socio-economic Demands in a Bill of Rights Except as Directive 
Principles’, South African Journal on Human Rights, vol 8 no. 4, 1992, p. 489. Available from HeinOnline (accessed 2 
December 2014) 
24 Ibid., p. 490 
25 Office of the United Nations, 2005, p.4-5 
26 I. T. Winkler and C. Mahler, ‘Interpreting the Right to a Dignified Minimum Existence: a New Era in 
German Socio-Economic Rights Jurisprudence?’, Human Rights Law Review, vol 13 no. 2, 2013, p. 389. Available 
from Oxford Journals (Accessed 29 November 2014) 
27 J. Flyghed, ‘Vräkt till hemlöshet? Vräkningarna i Sverige 1982-1994’, Socialvetenskaplig tidskrift, no. 2, 1995, p. 
101 
28 Regeringskansliet, ‘Vräkning och hemlöshet – drabbar också barn’, Statens Offentliga Utredningar, 2005:088, 
p. 37 
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homes and/or land which they occupy, without the provision of, and access to, appropriate 

forms of legal or other protection”.29 CESCR here establishes a link between the right to 

adequate housing and being protected from forced evictions.   

 

The European Committee on Social Rights (ECSR)30 defines forced eviction as “the 

deprivation of housing which a person occupied due to insolvency or wrongful occupation”.31 

Whereas the UN Committee sees the lack of provision of and access to legal protection as 

defining an eviction as ‘forced’, the ESCR claims that simply depriving an occupier of 

housing constitutes a ‘ forced’ eviction. The ESCR proceeds to clarify that an authority 

intending to carry out a forced eviction must vindicate procedural rights such as the right to 

be heard and the right to reasonable notice. Furthermore, evictions at night or during winter 

must be made illegal, and legal aid must be available to the evictees. When an eviction is 

justified by public interest, as it generally is in terms of unlawful occupation of municipal land, 

authorities must find alternative accommodation or help the evictees financially.32 

 

In this paper, the word ‘eviction’ is used in the context of a situation that arises when a public 

authority forcibly removes individuals unlawfully occupying land.  

 

3 Legal Framework on the Right to Housing 
 
Before examining the specific legislation on the right to housing in South African, European 

and Swedish law, it is valuable to look at the birth of housing rights internationally. Article 

11.1 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), a 

covenant adopted in 1966 and in force since 1976, provides that the State Parties 

acknowledge everyone’s right to an adequate standard of living. This is ‘including adequate 

food, clothing and housing’, ‘housing’ being key in this study. Furthermore, State Parties are 

obliged to take ‘appropriate steps to ensure the realisation of this right’ and to cooperate 

                                                
29 UN Committee on Economic, Social and Cultural Rights, ’General Comment No. 7: The right to adequate 
housing (Art.11.1): forced evictions’, E/1998/22, 1997, at [3] 
30 The ECSR mission is to ensure the conformity in law and practice of State Parties to the European Social 
Charter, a Charter guaranteeing social and economic human rights as the natural complement to the European 
Convention on Human Rights. See Council of Europe, ‘The European Social Charter’, 2014,  
http://www.coe.int/t/dghl/monitoring/socialcharter/Presentation/AboutCharter_en.asp (accessed 12 January 
2014) 
31 European Committee of Social Rights, European Social Charter (revised) Conclusions 2003, Council of Europe 
Publishing, vol 2, 2003, p. 655 
32 Ibid., p. 655 
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internationally in order to comply. The right is applicable to everyone within the contracting 

State Parties and since there is no limitation included in the realisation of the right, the right 

must be vindicated to its full extent. 

 

The UN Committee, CESCR, has stated that the right to housing does not only mean 

shelter, but also a place of ‘security, peace and dignity’.33 Everyone is entitled to this right, 

meaning that regardless of a person’s resources, the right should be vindicated. The minimum 

criteria used in order to evaluate how adequate housing is, are, without preference, the 

following: security of tenure, availability of public utilities, affordability, habitability, 

accessibility, location and cultural adequacy.34 

 

3.1 The Law in South Africa 
During Apartheid, there was a long-term goal of geographically segregating ‘non-whites’ from 

whites, with all legislation purportedly discriminating against ‘non-whites’. For instance, the 

Prevention of Illegal Squatting Act, act 52 of 1951, legalised the removal of non-whites and 

the destruction of their homes and belongings without a court order.  Today, the right of 

access to adequate housing in South Africa is protected in the South African Constitution, 

while the interlinked protection against illegal evictions, as illegal evictions had commonly 

been carried out in the past, is expressed in the Prevention of Illegal Eviction from and 

Unlawful Occupation of Land Act (PIE), act 19 of 1988.  

 

Constitution of the Republic of South Africa, Act 108 of 1996 

In section 26 of the South African Constitution, everyone is said to have the right to have 

access to adequate housing. This must be progressively realised by the state taking reasonable 

measures within its available resources to do so. No eviction may occur from a home and no 

one may have their home demolished without a court order and without all relevant 

circumstances having been considered by the court.  

 

There are several reservations to be noted here. The rights-holder in this context is everyone, 

which has since the drafting of this provision been interpreted to mean anyone who has the 

                                                
33 UN Committee on Economic, Social and Cultural Rights, ’General Comment No. 4: The Right to Adequate 
Housing (Art. 11 (1) of the Covenant)’, 13 December 1991, E/1992/23, at [7] 
34 Ibid., at [8] 



11 

right to reside in South Africa.35 Secondly, the right provided is a right to have access to 

adequate housing. Having “access” to something does equate being given it; in other words, 

the right to housing is not an immediately realisable right and can therefore be limited.36 

Furthermore, the state must within its available resources take measures to achieve the progressive 

realisation of this right. In other words, the right to have access to adequate housing depends 

on the available resources of the state and is a long-term goal.37 

 

Legislation 

The Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 1998 (PIE) 

aims at making section 26 of the Constitution tangible and enforcing the position of the 

rights-holder. It concerns the eviction of unlawful occupiers in South Africa and characterizes 

an ‘unlawful occupier’ to be someone “who occupies land without the express or tacit consent 

of the owner or person in charge, or without any other right to occupy such land”.38 PIE gives 

the occupier procedural rights, such as the right to be notified of a planned eviction, and only 

a court may grant an eviction order after having taken all relevant circumstances into 

account.39  

 

In cases where the occupier has occupied the land for a period longer than six months, the 

court must take into account “whether land has been available or can reasonably be made 

available by a municipality or other organ of state or other land owner for the relocation of 

the unlawful occupier”.40 PIE also gives, with certain reservations, an organ of state the right 

to evict unlawful occupiers if it is in the public interest.41 ‘Public interest’ encompasses “the 

interest of the health and safety of those occupying the land and the public in general”.42 The 

court must in a case of an eviction at the instance of organ of state consider the larger 

                                                
35 Khosa and Others v Minister of Social Development and Others, Mahlaule and Another v Minister of Social 
Development (CCT 13/03, CCT 12/03) [2004] ZACC 11; 2004 (6) SA 505 (CC); 2004 (6) BCLR 569 (CC) (4 
March 2004) at [47], [85], [111] 
36 S. Khoza, ‘Introducing socio-economic rights’, 2007, p.34, 
http://communitylawcentre.org.za/projects/socio-economic-
rights/Research%20and%20Publications/Resource%20Book/Chapter%201%20-%20Introducing%20Socio-
Economic%20Rights.pdf (accessed 12 January 2014) 
37 S. Fukuda-Parr, T. Lawson-Remer and S. Randolph, ‘Measuring the Progressive Realization of Human 
Rights Obligations: An Index of Economic and Social Rights Fulfilment’, University of Connecticut, Department 
of Economics Working Paper Series, Paper 22, 2008, p. 7 
38 Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998, §1 
39 Ibid., §4(1)-(5) 
40 Ibid., §4(7) 
41 Ibid., §6(1)(a) and (b) 
42 Ibid., §6(2) 
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questions of justice and equity, and recognise why the occupier occupied the land, the 

amount of time in which the occupier has resided on the land, and what other option to 

alternative accommodation or land the occupier has.43 

 

3.2 The Law at the European Level 
In Europe, there are a number of legal provisions supporting the right to alternative 

accommodation and the right to a dignified eviction. These can be found in the European 

Convention for the Protection of Human Rights (ECHR), The European Charter on 

Fundamental Freedoms and Rights (the Charter), and the European Social Charter (ESC). 

Although only the ESC specifically mentions a right to housing, the other international 

agreements mentioned have been interpreted in support of this right. 

 

European Convention of Human Rights 

Article 3 of the ECHR prohibits torture, and states that no one should be subjected to human 

or degrading treatment or punishment. Although it the Court has not interpreted article 3 to 

mean a protection against forcible eviction, the right to dignity has been determined to flow 

from this article. It has been found that a state could be held responsible for the treatment of 

an individual who is dependent on state support, and in a situation incompatible with human 

dignity, in terms of article 3.44 

 

Article 8 of the ECHR stipulates the right to respect for private and family life, home and 

correspondence. The article is divided into the right itself (8.1) and a limitation of the right: a 

public authority may interfere with the right, if such interference is in accordance with the law and 

necessary in a democratic society in terms of national security, public safety and state finances (8.2). 

It may further be limited to prevent disorder or crime, to protect health or morals, or to 

protect other rights and freedoms. Because state authorities have direct contact with all areas 

of administration in the State, they are better suited than an international judge to initially 

assess whether a limitation is in accordance with article 8. Therefore, States are afforded a 

certain margin of appreciation. The Court has used the margin of appreciation test mainly to 

(a) assess the justifiability of an interference with article 8, and (b) determine if state measures 

comply with any positive obligations that flow from this article. The margin of appreciation is 

                                                
43 Ibid., §6(3) 
44 Budina v. Russia (App no 45603/05) ECtHR 18 of June 2009 
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not unlimited, and varies depending on the subject matter, background and circumstances. If 

there a common practice in all of the Convention States, the margin of appreciation will be 

narrow. A large variation in customs, policies and practices will however be used to support a 

margin of appreciation.45 

 

The Court applies the margin of appreciation-test by deciding whether the complaint falls 

within the scope of article 8.1, and if the State has fulfilled a possible positive obligation to 

respect an individual’s right. The second stage is to assess whether there has been interference 

with article 8 and if it is in accordance with the law, pursues a legitimate and is necessary in a 

democratic society. This test is followed in all applications of article 8, to a greater or smaller 

extent depending on the case.46 

 

The Charter of Fundamental Rights of the European Union 

Article 1 of the Charter secures the right to human dignity, which may not under any 

circumstances be violated, while article 34 acknowledges protection from social exclusion and 

poverty. Article 34 provides that Member States are bound to respect the right to social 

assistance and housing assistance, and to help those lacking sufficient resources secure a 

minimum ‘decent existence’.  

 
The European Social Charter47 

The European Social Charter (ESC) is perhaps the most direct and clear-cut of all the 

instruments on the European level when it comes to the right to housing. Article 31 of the 

ESC stipulates the specific right to housing, with Parties binding themselves to take action to 

promote “access to housing of an adequate standard”, to “prevent and reduce homelessness 

with a view to its gradual elimination”, and to regulate housing prices so that housing is 

accessible to those “without adequate resources”. As in the case of the South African 

constitutional protection of the right to housing, article 31 is a right of access to adequate 

housing. Parties must make sure that individuals have access to it; it is a conditional right, not 

an immediately realisable one.  

 

Furthermore, the aim is to eliminate homelessness gradually. In its Conclusions 2003, 
                                                
45 U. Kilkelly, The right to respect for private and family life. A guide to the implementation of Article 8 of the European 
Convention on Human Rights, Strasbourg, Council of Europe Publishing, 2001, p. 7-8 
46 Ibid., p. 9 
47 See note 24 
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encompassing conclusions on the Parties’ conformity with the law and practice, the European 

Committee of Social Rights put forward that States must realise a housing policy for 

disadvantaged groups and promote access to social housing and housing allowances. 

Additionally, “it also requires that procedures be put in place to limit the risk of evictions and 

to ensure that when these do take place, they are carried out under conditions which respect 

the dignity of the persons concerned”.48 Conditions that respect the dignity of the evictees are 

not defined here and are left up to case law. 

 

The right to protection against poverty and social exclusion is outlined in article 30, binding 

Parties to develop an approach to promote access to, amongst others benefits, housing, for 

individuals and their families who “live or risk living in a situation of social exclusion or 

poverty”. Article 16 provides the right of the family to social, legal and economic protection, 

where the family is described as a ‘fundamental unit of society’, which must be benefitted, for 

example via family housing and ‘other appropriate means’. 

 

Finally, article 19 sets out migrant rights, and stipulates that migrant workers of a Party State 

shall have the same legal status regarding protection and assistance as the nationals of another 

State Party. Specifically, State Parties may not treat migrant workers less favourably than they 

would their own nationals in respect of, amongst other rights, accommodation. 

 

3.3 The Law in Sweden 
With a long tradition of civil and political rights (albeit not always named human rights, rights 

nonetheless), socio-economic rights, and specifically housing rights, play a very different role 

in Swedish society compared to in South Africa. While South Africa has legislated against 

illegal evictions, for example, the protection of the right to housing on a national level is not 

as strong in Sweden. 

 

The Constitutional Level 

Of the four Swedish constitutional statutes, the Instrument of Government (Regeringsformen) 

is the statute that encompasses rights, with classic liberty rights being listed in the chapter on 

Fundamental Freedoms and Rights, Chapter 2. Socio-economic rights have deliberately been 

                                                
48 European Committee of Social Rights, European Social Charter (revised) Conclusions 2003, Council of Europe 
Publishing, vol 2, 2003, p.654 
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left out of this listing, which the legislator motivated by virtue of the vindication of socio-

economic rights depending on state resources, making it impossible to guarantee the 

protection of socio-economic rights for all individuals. The legislator argued it unmanageable 

to wholly guarantee fulfilment each citizen’s need for social service. Turning social rights into 

legal rules would, in the opinion of the legislator, turn out to be nothing more than a societal 

pursuit of providing the individual with these rights. The legislator did, however, recognise 

that social rights were of great importance for the welfare of the individual, and therefore 

specified that they ought signify overarching goals for the public powers.49 An obligation to 

promote social rights was therefore included in chapter 1§2.  

 

Against this backdrop, chapter 1§2 provides that the public power shall be exercised with 

respect to everyone’s equal value and freedom and dignity of the individual human being.50 

In particular, the public administration should secure the right to work, housing and education, 

protect private and family life, and promote social assistance, safety and good conditions for 

health.51 Actually pleading the right to housing on its own in a Swedish court would likely 

offer little chance of success in practice.52 

 

Legislation 

A right to housing is expressed in the Social Services Act (Socialtjänstlagen), which states that 

the Social Welfare Board is to promote the individual’s right to work, housing and 

education.53 There is a separate Social Welfare Board in each municipality in Sweden, 

making the right to housing a municipal issue. The right to housing as stipulated in the Act 

only applies to those with the right of residence in a specific municipality, with that specific 

municipal Social Welfare Board responsible for ensuring the right to housing of municipal 

residents. If the individual is found to have a domicile elsewhere, for example in an EEA-

country, they are not included in the Social Services Act and are only entitled to aid in an 

acute emergency situation which cannot be solved in any other way.54 This means that the 

individual can be given aid in exceptional cases with regards to food, accommodation (up to 

five nights in a shelter) or repatriation to their domicile (a bus ticket home).  
                                                
49 Regeringskansliet, ‘Medborgerliga fri- och rättigheter: Regeringsformen’, Statens Offentliga Utredningar, 
1975:75 pp. 163-164 
50 Kungörelse (1974:152) om beslutad ny regeringsform, Chapter 1§2 
51 Ibid., Chapter, 1§2, second paragraph 
52 J. Nergelius, Svensk statsrätt, Lund, Studentlitteratur, 2011, p. 135 
53 Socialtjänstlag (2001:453), Chapter, 3§2 
54  Regeringsrättens Årsbok, 1995 ref. 70 
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This reasoning is also used in the case of EEA-citizens deemed to lack the right of residence 

and thus an actual domicile in Sweden. This includes, for example, individuals who have 

arrived in Sweden without a realistic possibility of joining the labour market and have to beg 

to support themselves.55As an EEA citizen, you have the right of residence in Sweden if: (ab) 

you work, provide service or are self-employed in Sweden; (b) you are a student with medical 

insurance; or (c) you have medical insurance and sufficient funds to support yourself.  A job 

searching EEA citizen may have right of residence in Sweden, but cannot be entered in the 

Swedish population register (which they must be in order to enjoy rights), because the 

absolute right to reside in Sweden is limited to six months for unemployed EEA citizens.56 

 

Pia Kjellbom (2011) argues that Sweden does not provide a general right to housing but 

rather a right to some form of shelter.57 In the legislation proposal to the current Social Work 

Act, the legislator expresses that the Social Welfare Board should help the individual reach an 

adequate standard of living, and what that help may consist of, shall be determined on a case 

by case basis.58 

 

In regards to eviction legislation, there is no uniform Act that contains all the provisions on 

eviction and illegal occupation. In fact, illegal occupation is nowhere explicitly mentioned in 

the law. Section 44 of the Land Code (Jordabalken) provides strong legal protection for 

tenants delaying paying rent, with eviction only allowed in specific circumstances. Chapter 16 

of the Enforcement Code (Utsökningsbalken) regulates eviction and the Enforcement 

Authority is the enforcer of the Code. In Sweden, ‘eviction’ (vräkning) is an umbrella term, 

for ‘eviction’ (avhysning) and ‘removal’ (avlägsnande).59 ‘Eviction’ (avhysning) refers to a 

situation where the evictee has or had a legal right to the tenure, whereas ‘removal’ 

                                                
55 Socialstyrelsen, ‘Rätten till social bistånd för medborgare inom EU/EES-området: en vägledning’, 2014, p. 8, 
http://www.socialstyrelsen.se/Lists/Artikelkatalog/Attachments/19467/2014-6-16.pdf (accessed 12 January 
2014) 
56 Swedish Tax Agency, Population registration in Sweden, 2014, pp. 2,4 
https://www.skatteverket.se/download/18.8dcbbe4142d38302d74be9/1387372677650/717B06.pdf (accessed 
12 January 2014) 
57 P. Kjellbom and K. Alexius, ‘Socialrättsliga principer vid risk för vräkning – finns det i Sverige en rätt till 
boende, bostad eller ett hem?’, Juridisk Tidsskrift no. 2, 2011,  p. 279 
58 Socialdepartementet, ‘Ny socialtjänstlag m.m.’, Regeringens proposition, 2000/01:80 
59 ’Vräkning’ and ’avhysning’ are both translated to ’eviction’ in Swedish. 
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(avlägsnande) is used when there is no such original right, as in illegal occupations.60 In the 

Enforcement Code, ‘eviction’ is used in terms of ‘avhysning’, and is defined as a previous 

owner’s or usufructuary’s duty to move from a property, apartment or any other area in a 

building,61 which does not include illegal occupiers.  

 

Keeping in mind that the Code applies to previous legal tenants of a space, evictions 

(avhysning) may not occur until the evictee has been heard, unless they do not have a known 

domicile. Eviction must occur with reasonable regard to both the applicant’s interest and the 

evictee’s situation and at the earliest a week after notice has been given. 62 The remaining 

provisions in this chapter rule the handling of the evictee’s belongings. 

 

Finally, there is the Act on Orders to Pay and Assistance (lag (1990:746) om 

betalningsföreläggande och handräckning), which the Enforcement Authority used as its legal 

basis for the eviction orders in this study. It differentiates between two types of eviction 

applications at the Enforcement Authority; (a) an application for common assistance, where 

the evictee is a previous owner or usufructuary of the property, and (b) an application for 

particular assistance, where a respondent has arbitrarily taken the law into their own hands 

and prevented the applicant’s right to its property.63  The respondent may dispute the 

application by providing written evidence.64 If no objections are presented, the applicant’s 

version of the situation is the basis for the hearing.65 An eviction may be granted immediately, 

if the applicant demands instant action and makes a probable case that the eviction cannot be 

delayed.66 It should be noted that the word ‘removal’ (avlägsnande) as defining a situation of 

occupation is not used in any of the acts. 

 

4 Case Law on Eviction and the Right to Housing 
Though varying in their phrasing, extent and inclusion, the South African, European and 

Swedish legal systems all provide protection for the right to housing. It is not until the law is 

applied and interpreted, however, that legal provisions gain meaning and deliver an 
                                                
60 Regeringskansliet, ‘Vräkning och hemlöshet – drabbar också barn’, Statens Offentliga Utredningar, 2005:088, 
p. 37 
61 Utsökningsbalk (1981:774), Chapter 16§1 
62 Ibid., Chapter 16§§2-3 
63 lag (1990:746) om betalningsföreläggande och handräckning, §§3-4 
64 Ibid., §32 
65 Ibid., §39 
66 Ibid., §63 
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understanding of what a right to housing entails in practice. With differing legal frameworks 

and diverse historical backgrounds, the interpretation of the law will also vary on the South 

African, European and Swedish levels. South African and European Courts have already 

produced significant case law on the right to housing, which is examined below. As the 

Swedish case law on illegal occupation is limited, the European and South African case law is 

followed by an examination of the recent eviction orders concerning the Roma. 

 

4.1 South African Case Law 
South Africa has twenty years of experience of eviction law in a democratic society. This 

experience must be appreciated in its historical and social context; the context of a legal 

system that although claiming to uphold the rule of law, had no tradition of or respect for 

human rights up until 1994. For forty years during apartheid, those determined ‘non-white’ 

by the state were systematically removed from their homes and placed in specific areas – 

townships – with only other ‘non-whites’. The remnants of apartheid can still be seen today, 

with large populations of blacks and coloureds still living outside major cities all around South 

Africa. During Apartheid, 80 per cent of the South African population suffered volatile 

evictions and destructions of their homes, with no legal protection, such as a mandatory court 

order. After forty years of oppression of ‘non-whites’, these evictions were finally illegalised 

twenty years ago. It is against this historical background the legislation and case law on 

evictions must be understood.  

 

4.1.1 Key Eviction Cases in South Africa 
When discussing eviction jurisprudence in South Africa one of the most fundamental cases is 

arguably Government of the Republic of South Africa v Grootboom. In Grootboom, the extremely 

impoverished respondents moved to vacant, privately owned land, which eventually led to an 

eviction. The respondents then demanded that, in accordance with their constitutional right, 

at least basic shelter must be provided by the Government. It was established that in light of 

the social and historical context of section 26, section 26 (3) especially obliges the State and 

private parties not to restrict people’s access to housing, and that the State has an obligation 

to provide relief to those in desperate need, regardless of its resources.67 In other words, the 

                                                

67 Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) [2000] ZACC 19; 2001 (1) 
SA 46; 2000 (11) BCLR 1169 (4 October 2000), at [66] 
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Constitutional Court held that the Government had failed to vindicate the right to housing in 

that it did not provide shelter for the absolutely poorest of the poor, and subsequently ordered 

the Government to implement a housing programme that would meet the short-term needs 

of those in a desperate situation. Eviction and a right to alternative accommodation were 

linked for the first time in this case.  

 

Grootboom, a case of an occupation of privately owned land, has moulded the transformative 

shape of eviction law in South Africa. The Swedish evictions however deal with municipalities 

cooperating with the government to evict occupiers on municipally owned land, and in this 

way contrast with Grootboom. Therefore, the paper will now turn its focus to cases where 

occupiers have settled on land owned by the municipality, and not a private owner.  

 

Transnet t/a Spoornet v Informal Settlers of Good Hope 

In Transnet t/a Spoornet from 2001, three parties were involved: Transnet, a government 

owned rail, port and pipeline company; a community occupying land which had been 

earmarked as part of the rail reserve; and the municipality who had jurisdiction over the area. 

The High Court postponed the eviction claim filed by Transnet and held that the 

municipality had not upheld its constitutional obligation as set out in the Grootboom judgment 

to provide relief to individuals in urgent need. The Court requested that Transnet assess the 

needs of the occupiers and study what alternatives could be found for relocating the occupiers 

to a “safer and healthier site”.68 The reasoning behind this judgment lay in what the Court 

called a ‘public duty’ of Transnet to gather all relevant information that it could reasonably 

collect to allow the Court to fairly assess the situation, in particular as Transnet is an organ of 

State.  

 

The judgment by the Court outlines the criteria of justice and equity as put forward in section 

6 (3) of PIE. It places the onus on the State to prove the necessity of the eviction, and describe 

the circumstances under which the occupiers find themselves in that specific situation. 

 

City of Cape Town v Rudolph 

                                                
68 Transnet t/a Spoornet v Informal Settlers of Good Hope & others [2001] 4 All SA 516 (W) at [524D] 
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As a result of a community occupying an area of the Valhalla Park in Cape Town in 2004, 

the City in Cape Town v Rudolph applied for an eviction at the Western Cape High Court.69 

The City urged for an eviction order on the grounds of section 5 of PIE, which regulates the 

proceedings of urgent evictions, and an alternative order that PIE should be ruled 

unconstitutional as it encroaches upon property rights.70 The community simultaneously sued 

the City for having failed to meet its constitutional obligation of section 26 as in Transnet, i.e., 

the obligation to provide short-term shelter for people in crises.  

 

The Court held that the PIE was applicable to the case and rejected the claim of the 

unconstitutionality of PIE. The circumstances did not satisfy the criteria of an ‘urgent’ 

eviction, and the City’s application for an eviction was dismissed. As for the claim on the 

behalf of the community, the Court found that the City had no programme in place that 

would administer short-term alleviation for the occupiers, and ordered the City to 

continuously communicate to the Court on its actions to comply with the order as set out in 

Grootboom. In summary, the Court commanded the city to prioritise people who ‘have no 

access to a place where they may lawfully live.’71   

 

Sandra Liebenberg, a renowned researcher in the field of socio-economic rights in South 

Africa, makes the case that not only did the Court here advocate the negative duty of not 

evicting the occupiers and leaving them dispossessed by rejecting the eviction application, but 

it simultaneously imposed a positive duty on the public authority to provide relief for the 

occupiers. This confirmed that not being left dispossessed and the right to housing are two 

separate material rights, yet firmly interlinked.72 

 

Port Elizabeth Municipality v various Occupiers 

In ‘Port Elizabeth Municipality’ from 2005, the principal Constitutional Court judgment on 

interpreting PIE, the municipality applied to evict 68 people who had settled on privately 

owned land in its jurisdiction.73 The municipality claimed vindication of the right to property 

while the occupiers counterclaimed the right to housing. Instead of comparing the two rights 

                                                
69 City of Cape Town v Rudolph and others, 2004 (5) SA 39 (C), 2003 (11) BCLR 1236 (C) 
70 Ibid., at [1242F-G] 
71 Ibid., at [1280J] 
72 S. Liebenberg, Socio-Economic Rights. Adjudication under a Transformative Constitution. Claremont, Juta, 2010, p. 80. 
73 Although this case regards privately owned land, it is still the municipality exercising its public authority 
towards the individual, which is why this case is included. 
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to each other and determining which was more essential to protect, the Court chose a road of 

balancing and reconciling the two rights, taking in all relevant circumstances and advocating 

a case-by-case approach.74  The court insisted that unlawful occupiers also hold constitutional 

rights and should therefore enjoy procedural and substantive safeguards,75 such as that an 

eviction order should, in general, demand that public authorities take reasonable measures to 

provide alternative accommodation to occupiers who will no longer have a home.76  

 

Liebenberg proposes that the Court in this case advocates a “dialogic relationship between 

property rights and housing rights as opposed to an implacable confrontation between two 

static, fixed right”’.77 Eviction cases like this one must be determined in their historical and 

social context, and the particular circumstances in the particular case. This is an approach 

that has been set forth by Liebenberg as a transformative approach to constitutional rights.78  

 

Occupiers of Olivia Road v City of Johannesburg and others 

In Occupiers of Olivia Road from 2007, the City of Johannesburg applied at the Johannesburg 

High Court for an eviction of 400 occupiers from an unsanitary and unhealthy building as 

part of its Inner City Regeneration Strategy. It did so in terms of the National Building 

Regulations and Building Standards Act (NBRSA)79, where section 12(4)(b) allows a local 

authority to, in writing, order anyone in a building to vacate that building either immediately 

or within a certain time if it is determined “necessary for the safety of any person”. The High 

Court stated that this section must be interpreted with section 26 of the Constitution in mind 

and determined that the City had failed to provide for the occupiers in terms of its 

constitutional obligation. As set out in Grootboom, the City is required to have a programme in 

place for the immediate relief for those in desperate need. An eviction would put the 

occupiers in a worse situation than living in an unsanitary and unhealthy building.80 The 

High Court ordered the City to, as in the case of Grootboom, implement a housing programme 

                                                
74 Port Elizabeth Municipality v Various Occupiers (CCT 53/03) [2004] ZACC 7; 2005 (1) SA 217 (CC); 2004 (12) 
BCLR 1268 (CC) (1 October 2004) at [23] 
75 Ibid., at [31] 
76 Ibid., at [28] 
77 Liebenberg, 2010, p. 278 
78 Ibid., p. 279 
79 National Building Regulations and Building Standards Act 103 of 1977 
80 City of Johannesburg v Rand Properties (Pty) Ltd (253/06) [2007] ZASCA 25; [2007] SCA 25 (RSA); [2007] 2 All 
SA 459 (SCA); 2007 (6) SA 417 (SCA) (26 March 2007) at [57] 
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for the desperately poor and the City was prevented from going through with the eviction 

until it secured alternative shelter.81 

 

The order was appealed to the Supreme Court of Appeal (SCA) which concluded that only 

the criteria of an eviction being necessary for safety as set out by section 12(4)(b) of the 

NBRSA was relevant in granting or rejecting a court order for eviction.82 The City had not, 

according to the SCA, violated the right to housing in applying for eviction; however, the fact 

that the occupiers would be rendered homeless could not be overlooked.83 The SCA allowed 

the eviction, but added the obligation to provide temporary accommodation that met certain 

criteria.84 The order by the SCA was appealed to the Constitutional Court, which produced 

an interim order demanding that the City and the occupants meaningfully engage to resolve the 

difficulties of the situation and report back to the Court.85 The interim order resulted in an 

agreement that the City would improve the building in terms of safety and health, while 

providing a plan for eventually moving the occupiers to preferable accommodation elsewhere 

in the City.  

 

The Court acknowledged that in ordering an eviction from section 12(4)(b) of NBRSA, the 

occupiers were being subjected to administrative action. Administrative action in South 

Africa includes procedures regarding hearings or public inquiries, regulated by section 3 and 

4 of the Promotion of Administrative Justice Act (PAJA). The Constitutional Court used the 

‘hearing or public inquiry procedures’ in PAJA in conjunction with the ‘reasonable measures’ 

requirement of section 26 of the Constitution and as elaborated in Grootboom to justify this 

newly developed principle of ‘meaningful engagement’, allowing the occupiers to voice their 

opinion regarding a situation that would fundamentally change their lives.  

 

Essentially, the ‘meaningful engagement’ criteria means treating human beings with the 

respect and right entitled to them as human beings by law86 and giving a voice to those who 

will be subjected to administrative action. As the Constitutional Court articulated it:  

                                                
81 Ibid., at [749H-3-4] 
82 Ibid., at [40-41], [49] 
83 Ibid., at [76] 
84 Ibid., Order at [2.1] 
85 Occupiers of 51 Olivia Road, Berea Township and 197 Main Street Johannesburg v City of Johannesburg and Others (24/07) 
[2008] ZACC 1; 2008 (3) SA 208 (CC) ; 2008 (5) BCLR 475 (CC) (19 February 2008),  
at [5] and interim order at [1] 
86 Ibid., at [10] 
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a municipality that ejects people from their homes without first meaningfully engaging with 

them acts in a manner that is broadly at odds with the spirit and purpose of the constitutional 

obligations… taken together’.87  
 

The goal was to reach a conclusion regarding the needs of the occupiers and what kind of 

reasonable solution could be found which would satisfy both sides. It was not so much that a 

specific solution had to be found, but rather that the City had failed in meaningfully engaging 

with the occupiers, which led to the CC turning over the SCA decision.88 

 

4.2 European Case Law 
As socio-economic rights do not enjoy the same legal standing as traditional civil rights in 

Sweden, it is vital for Swedish authorities to look for guidance on interpreting the ECHR and 

ECSR in the case law handed down by the supervising powers. This case law not only offers 

guidance in interpretation of the law, but also shows what direction the European Court and 

European Committee are moving in the adjudication of the right to housing.  

4.2.1 European Court of Human Rights Case Law 
With the exception of the introductory cases specific to Roma (4.2.1.1), the subsequent cases 

are presented in chronological order as handed down by the ECtHR. 

 

Cases specific to Roma 

As in the case of Olivia Road South Africa, where the Court gave the public authorities a 

chance to respond to the Court’s grievances before determining the outcome, the European 

Court acted similarly in a series of cases against the Greek and Italian governments. The 

applicants were Roma squatters accusing the governments of violating article 8 of the ECHR 

and claimed that there was no effective domestic remedy that would help them secure 

housing as soon as possible. 89 Therefore, they had ignored exhausting any remedy at all on a 

domestic level. The governments in question were asked to investigate if there (a) were 

appropriate national remedies available to the applicants and (b) if the applicants had 

experienced discrimination as a result of being Roma. In the case against Italy, the Court 

                                                
87 Ibid., at [16] 
88 Ibid., at [43] 
89 Tzamalis and Others v. Greece (App no 15894/09) ECtHR 4 December 2012, Ibishi and Others v. Greece (App no 
47236/07) ECtHR 4 January 2012, and Rasema Husovic and Others v. Italy (App no 4830/05) ECtHR 13 May 
2008 
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requested information related to whether the Roma had been given any assistance after the 

eviction had been carried out. In the cases against Greece, the Court asked if public 

authorities had attempted to provide a sustainable alternative following the eviction. 

  

Chapman v United Kingdom 

In Chapman v. United Kingdom from 2001, a Gypsy woman who previously had been 

continuously evicted by British authorities bought land to live on in her caravan. Her 

planning permission application for the stationing of her caravan was denied and she was 

given just over a year to leave. The applicant claimed a violation of article 8, her right to 

respect for private and family life, at the ECtHR. The Court stated that national authorities 

must understand that when no alternative accommodation is available, interfering with the 

right to private life must be taken very seriously. When no alternative is given the violation is 

graver; if suitable and adequate alternative accommodation is provided, the situation is less 

serious.90 Despite the Court interpreting a positive obligation to enable the nomadic way of 

life, the decision to interfere was ruled necessary in a democratic society because the land in 

question was environmentally protected. 

 

The Court did not wish to make a landmark decision out of this case regarding the treatment 

of minorities because of the current lack of consensus among Party States regarding the 

protection for minority lifestyles, and ruled a non-violation.91 Although the Court did not rule 

in favour of the applicant, Chapman v United Kingdom shows a will of the Court to move towards 

rulings that consider socio-economic rights. At the time of the ruling, the Court did not deem 

Contracting States as prepared to be ordered how to protect minority lifestyles; however, it 

simultaneously cautioned that had there been a consensus, the Court might have ruled 

differently.92 This case therefore shows a trend towards realising socio-economic rights as an 

extension of what traditionally would be considered a classic liberal right, i.e., the protection 

from state interference in private life. 

 

Budina v. Russia 

                                                
90 Chapman v. UK (App no 27238/95), ECtHR 18 January 2001, at [103] 
91 Centre on Housing Rights & Evictions, ‘Leading Cases on Economic, Social and Cultural Rights: 
Summaries’, Centre on Housing Evictions, 2005, p. 16-17 
92 Chapman v. UK, at 93-94 
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While not an eviction case, Budina v Russia from 2009 is a good illustration of the response of 

the European Court to socio-economic rights, and a step towards the realisation of these 

rights. Budina, a woman residing in Russia, brought the Government of Russia to the 

European Court claiming a violation of article 3 of the ECHR, the protection against torture. 

The applicant argued that the pension she received was not sufficient to ensure her survival. 

Although the application was eventually declared inadmissible, the court contended that it  
 

cannot exclude that State responsibility could arise for “treatment” where an applicant, in 

circumstances wholly dependent on state support, found herself faced with official indifference 

when in a situation of serious deprivation or want incompatible with human dignity.93  
 

Furthermore, the court highlighted an important discussion on dignity, showing that an 

individual being “humiliated in his or her own eyes”94 is enough to constitute a violation of 

article 3. 

 

Yordanova v. Bulgaria 

In this landmark decision regarding the right to adequate housing from 2012, 200-300 Roma 

settlers had started building their homes on municipally owned land in the 1970s in Sofia, 

Bulgaria. In 2005, the district mayor communicated an eviction order of the Roma as they 

were “occupying municipal land unlawfully.”95 This was the first time authorities had asked 

the families to leave the site. The decision was appealed to court and postponed in waiting for 

the court decision, however the court upheld the eviction order. The applicants appealed the 

court decision, but the Supreme Administrative Court maintained the lower court’s ruling.  

 

Following the Supreme Administrative Court decision in 2006, the City made a second 

attempt to evict the Roma families; at that point the case had however received international 

attention, complicating the eviction. Political pressure from the European Parliament 

prevented the eviction at that time, mainly by virtue of the lack of a plan for alternative 

accommodation. In order to counter that argument, the municipality held that the occupiers 

did not possess a right to alternative accommodation, because they had broken the law by 

residing there unlawfully and were not registered on the housing waiting list. 96 The applicants 

then appealed to the European Court of Human Rights, claiming a violation of article 8 of 

                                                
93 Budina v. Russia (App no 45603/05) ECtHR 18 of June 2009, p. 4 
94 Ibid., p.4  
95 Yordanova v. Bulgaria (App no. 25446/06) ECtHR 5 June 2012, at [29] 
96 Ibid., at [40-42] 
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the ECHR, i.e., the right to private and family life. When attempting to clear the site a third 

time in 2008, officials were discouraged from carrying out the eviction by the ECtHR, lest 

information be provided that the authorities had made housing arrangements for the 

vulnerable groups at the site. The eviction order, pending the resolution at the Court, was 

suspended.97 

 

At the assessment of the Court, the interests of the public authorities on the one hand, which 

may repossess its land from unlawful occupiers if it is “necessary in a democratic society”, 

were balanced against the applicants’ right to private life on the other. The Court stated that  

 
(i) In spheres involving the application of social or economic policies, including as regards 

housing, there is authority that the margin of appreciation is wide, as in the urban or rural 

planning context where the Court has found that “[i]n so far as the exercise of discretion 

involving a multitude of local factors is inherent in the choice and implementation of planning 

policies, the national authorities in principle enjoy a wide margin of appreciation” (see, for 

example, Buckley, cited above, p. 1292, § 75 in fine, and Ćosić, cited above, § 20); 

 

 (iii) On the other hand, the margin of appreciation left to the authorities will tend to be 

narrower where the right at stake is crucial to the individual’s effective enjoyment of intimate or 

key rights. Since Article 8 concerns rights of central importance to the individual’s identity, self-

determination, physical and moral integrity, maintenance of relationships with others and a 

settled and secure place in the community, where general social and economic policy 

considerations have arisen in the context of Article 8 itself, the scope of the margin of 

appreciation depends on the context of the case, with particular significance attaching to the 

extent of the intrusion into the personal sphere of the applicant (see, among many others, 

Connors, cited above, § 82). 98 

 

The Court here showed that a ‘key right’ such as the right of respect to private and family life 

cannot always be vindicated without infringing on the States’ shaping of social and economic 

policies. Public authorities do enjoy a wide margin of appreciation when it comes to social or 

economic policies; with many local factors involved public authorities are best suited to make 

such decisions. However, if the right in question is vital to upholding a key right, that margin 

of appreciation is limited.  

 

                                                
97 Ibid., at [49-52] 
98 Ibid., at [118] 
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The Court determined that the domestic legislation on which the removal order was based 

failed to consider special circumstances or possible consequences for those affected by the 

eviction. The Bulgarian law did not require regard of all interests involved or a consideration 

of proportionality; what was central to the Bulgarian public authorities and domestic courts 

was the unlawfulness of the occupation, rather than the circumstances of the lives involved.99 

The Court proceeded to criticise the public authorities for not having taken into account that 

they would be evicting the applicants into homelessness, neither had they produced a plan for 

alternative housing.100 Furthermore, it was not obvious in any way that the land in question 

was as urgently needed as the Bulgarian government had claimed. 

 

Ultimately, the Court stayed conservative in interpreting article 8 of the ECHR to impose a 

positive obligation. It ruled out any claim that article 8 “in terms gives a right to be provided 

with a home”, but stated that “an obligation to secure shelter to particularly vulnerable 

individuals may flow from Article 8 of the Convention in exceptional cases”.101 The duration 

of the unlawful Roma settlement and the underprivileged status of the applicants’ group were 

central to the conclusion that the removal order was not shown “necessary in a democratic 

society for the achievement of the legitimate aims pursued.”102  

 

As the eviction order had been suspended pending the Court decision, and the applicants 

were allowed to stay for the time being, the Court conclusion only considered the possibility 

of the eviction order being enforced. The Court ruled that if the eviction order by from 2005 

were to be enforced by the Bulgarian authorities, it would violate article 8 of the ECHR as “it was 

based on legislation which did not require the examination of proportionality” and failed to 

consider how the action was necessary in a democratic society.103 In other words, as the 

eviction had not yet been carried out, there was not yet a violation, but a removal of the 

applicants would constitute a violation of article 8. 

 

Winterstein v. France 

Winterstein from 2013 is not a case of unlawful occupation of municipal land as the applicants 

in question either lawfully were renting the land in question, which was privately owned, or 
                                                
99 Ibid., at [122] 
100 Ibid., at [126] 
101 Ibid., at [130] 
102 Ibid., at [134] 
103 Ibid., at [144] 
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owned the land themselves. It is however central to this paper as it conveys the ECtHR 

message to Party States on the treatment of those of a nomadic lifestyle. A French 

municipality applied for a court order for the eviction of Travellers and the removal of their 

caravans off a ‘natural zone’ site they had been residing on for between five to thirty years. 

The court at first instance denied the application because of the duration that the community 

had resided on the land, and because the municipality had tolerated the dwelling up until the 

application. The court determined that the gathering of caravans occurred in that location 

because the municipality had failed to provide an alternative site for caravan dwelling 

travellers. The appeal courts thereafter overturned this judgment. 

 

At the ECtHR, the Court defined that “occupying a caravan is an integral part of the identity 

of travellers” even if they cease to pursue a nomadic life, and anything that affects the 

stationing of caravans also affects their identity and right to private and family life.104 The 

Court discussed the margin of appreciation, similarly as in Yordanova v Bulgaria, confirming 

that the margin of appreciation of the State is wide in terms of social and economic policies, 

but must be limited when the right in question is a fundamental one such as in article 8 of the 

ECHR. The Court here reiterates the interdependence of civil liberties and socio-economic 

rights.  

 

The Court followed by submitting an argument on proportionality; an eviction measure is 

less likely to be justified if the structure or dwelling was constructed lawfully, but even if it was 

not, an interference is more serious if there is no alternative accommodation offered (as stated 

in Chapman). Additionally, special consideration should be given to Roma and travellers who 

lead a different lifestyle; in other words the Court stated a positive obligation on States to 

facilitate the way of life of the Roma and travellers.105 

 

In this specific situation in France, the Court explained that the eviction was lawful and 

legitimate due to having disrespected the land-use plan; however it was not deemed 

proportionate to its aim as the authorities had not showed its necessity in a democratic 

society. The Court stated that the national appeal courts had failed to analyse the 

proportionality of the interference, instead simply citing the unlawfulness of the stationing of 

                                                
104 Winterstein and others v. France (App no 27013/07) ECtHR 17 October 2013, at [70] 
105 Ibid., at [76] (e) and (f) 
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caravans on the site as grounds for eviction. There was no argument presented showing that 

the eviction was necessary.106 Additionally, when forcibly evicting Roma and Travellers, there 

is a necessity to provide for alternative housing (except in cases of force majeure).107 The 

Court finally determined that the lack of a proportionality assessment in terms of the eviction 

application constituted a violation of article 8 of the ECHR.108 

 

In conclusion, the ECtHR has shown a trend of interpreting traditional classic rights such as 

the right to respect for private and family life proactively to include socio-economic rights. 

This supports the argument that classic and socio-economic rights have become inseparable 

in practice. 

 

4.2.2 European Committee of Social Rights Case Law 
While the European Court governs the ECHR which largely consists of ‘classic’ liberal rights, 

and therefore has been relatively cautious in interpreting positive action, the European 

Committee governs the ESC and is freer to set down standards for Party States, especially in 

terms of the right to housing. The following cases show the further-reaching interpretations of 

the ECSR. 

 

European Roma Rights Centre (ERRC) v. Greece 

The ERRC is a non-governmental organisation working to better the situation of the Roma 

in Europe. In a decision adopted in 2004, it had asked the ECSR to find that the 

Government of Greece was in violation of article 16, the right of the family to social, legal 

and economic protection. The applicant’s claim in substance focused on three issues; (i) a lack 

of acceptable permanent dwellings for the Roma in Greece, (ii) the lack of sufficient stopping 

places for nomadic Roma, and (iii) the systematic eviction of Roma who unlawfully occupy 

sites or dwellings. Regarding the lack of acceptable permanent dwellings for the Roma, the 

Court found that a large number of Roma are living in substandard housing conditions, 

which constituted a violation.109 On the issue of sufficient stopping places, the Court stated 

that  
 

                                                
106 Ibid., at [84-85] 
107 Ibid., at [87] 
108 Ibid., at [167] 
109 ERRC v. Greece (Complaint no 15/2003) ECSR 8 December 2004, at [41] 
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The implementation of Article 16 as regards nomadic groups including itinerant Roma, implies 

that adequate stopping places be provided, in this respect Article 16 contains similar obligations 

to Article 8 of the European Convention of Human Rights.110 

 

The Court found that although there were sites for temporary encampment, there was an 

unwillingness to provide necessary infrastructure for appropriate campsites specifically for the 

Roma, which constituted a violation of article 16.  

 

Regarding the allegation that Roma were systematically being forcibly evicted, the 

Committee agreed that illegal occupation of a site could be reason enough for eviction of 

those occupiers. However, the Committee concluded that ‘illegal occupation’ cannot be 

interpreted reasonably, the eviction must occur in accordance with procedural rules, and 

these should be “sufficiently protective of the rights of the persons concerned”.111 The Greek 

authorities were not deemed to have fulfilled these criteria, leading to the assessment of a 

third violation of article 16. 

 

In conclusion, the Government of Greece was determined to have violated article 16 of the 

ESC on all three main claims by the applicant. Although the circumstances were not 

scrutinised under article 31 of the ESC, the right to housing, article 16 was interpreted by the 

ESC to mean rights such as the right to a permanent dwelling of acceptable standard, the 

right to a temporary stopping facility, and the right to be evicted in accordance with certain 

criteria. This shows that the rights in the ESC can overlap and similar or identical rights can 

flow from different articles.  
 

European Roma Rights Centre (ERRC) v. Italy 

Not long after ERRC v Greece, the ERRC launched a complaint against the Government of 

Italy in a decision publicised in 2005. The complaint was on similar grounds as in the case 

against the Greek Government, but in terms of a violation of article 31 of the ESC, the right 

to housing, taken together with article E, on non-discrimination, as opposed to article 16, the 

right of the family to social, legal and economic protection. The ERRC claimed that (i) the 

Roma camping sites were insufficient and inadequate, (ii) that the Roma were being forcibly 

evicted, and (iii) that there was a lack of permanent dwellings.   

                                                
110 Ibid., at [25] 
111 Ibid., at [51] 
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As for the insufficient camping sites, the Committee found a violation of article 31§1 taken 

together with article E, stating that the Government of Italy was not able to show that Roma 

were offered sufficient housing to meet their needs or that local authorities were working to 

take their responsibilities in terms of housing the Roma.112 In terms of forced evictions, the 

Committee stated that evictions carried out in State Parties must occur in a way that 

“respect[s] the dignity of the persons concerned, and that alternative accommodation is 

available”. The Italian law must lay down eviction procedures regulating when they may not 

occur and must provide legal remedies to those in need. Additionally, the Committee stated 

that victims of illegal evictions are subject to compensation by the Government.113 The 

Government failed to show that these conditions had been met, constituting a violation of 

article 31§2 taken together with article E. As for the lack of permanent dwellings the Court 

found that lack of consideration for the different situation of Roma in the access to social 

housing constituted a violation of article 31§1 and 31§3 in conjunction with article 3. 

 

In summary, the Court found the Italian Government guilty of a violation of article 31 taken 

with article E on all three claims of the applicant. Interestingly, although the merits and the 

claims of this case were very similar to those in ERRC v Greece, this claim concerned the right 

to housing (article 31) rather than the right of the family to social, legal and economic 

protection (article 16). The notions of adequate housing and forced eviction seem to be 

identical under articles 16 and 31.  

 

European Roma Rights Centre (ERRC) v. Bulgaria 

In another case initiated by the ERRC, adopted in 2006, the Government of Bulgaria was 

brought before the Committee due to an apparent violation of article 16 of the ESC. The 

allegation was based on two issues: (i) Roma families suffering an inadequate housing 

situation and lacking sufficient facilities, and (ii) Roma families lacking legal security of tenure 

and being subjected to forced evictions.114 As for the first issue, the Government showed that 

Bulgarian legislation protects against discrimination, however the Committee found that 

simply pledging that everyone will be treated equally is not a sufficient protection against 

discrimination. To assimilate the Roma into society requires positive action, which had not 

                                                
112 ERRC v. Italy (Complaint no 27/2004) ESCR 7 December 2005, at [37] 
113 Ibid., at [41] 
114 ERRC v. Bulgaria (Complaint no 31/2005) ESCR 18 October 2006, at [19] 
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been taken in the case.115 The inadequate housing and amenities were ruled a violation of 

article 16 taken together with article E.116 

 

In terms of a lack of legal security of tenure, the Committee interestingly noted that: 
[…] the Committee observes that a person or a group of persons, who cannot effectively benefit 

from the rights provided by the legislation, may be obliged to adopt reprehensible behaviour in 

order to satisfy their needs. However, this circumstance can neither be held to justify any sanction 

or measure towards these persons, nor be held to continue depriving them of benefiting from their 

rights. 117 
 
 

The Bulgarian provisions regulating illegal structures were determined to be discriminatory 

against Roma because they did not take into consideration the long-term, integrated Roma 

housing needs. Although state authorities do and must enjoy a wide margin appreciation 

especially in terms of town planning, a balance must be found between the interest of the 

public on the one hand and the fundamental rights of individuals on the other; especially in 

terms of the right to housing and not evicting individuals into homelessness.118 

 

In response to the claim of forced eviction, the court ruled a violation of the right of the 

family to social, legal and economic protection together with the right not to be 

discriminated, stating that even when those affected by an eviction are illegally occupying a 

site, alternative accommodation must be made available. The Committee expressed that 
 

[…] it is the responsibility of the state to ensure that evictions, when carried out, respect the 

dignity of the persons concerned even when they are illegal occupants, and that alternative 

accommodation or other compensatory measures are available. By failing to take into account 

that Roma families run a higher risk of eviction as a consequence of the precariousness of their 

tenancy, Bulgaria has discriminated against them.119 

 

The Committee held that the legislation and evictions did not satisfy the conditions of the 

Charter; especially the condition that no one evicted should be left homeless. In conclusion, 

violations were found on both claims of the applicant in terms of article 16 taken together 

with article E. The Committee interpretation of the right to housing here with regards to 
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117 Ibid., at [53] 
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illegal occupiers right to alternative accommodation is key in assessing the Swedish eviction 

orders. 

 

International Movement ATD Fourth World v. France 

In 2008, International Movement ATD Fourth World, a non-profit organisation fighting 

chronic poverty founded in France, put forward a collective complaint to the Committee 

claiming that France was in violation of Articles 16, 30 and 31 of the ESC. Whilst individual 

situations were accounted for by ATD Fourth World to illustrate the complaint, the claim 

concerned an inspection of the general circumstances in France and therefore the Committee 

could not hand down an order with a violation or non-violation in a specific case. The 

Committee however produced a number of significant conclusions in determining that 

France was in violation of articles 30 and 31. 

 

The faulty procedure in the implementation of evictions constituted a violation of article 

31§2120, particularly the lack of guarantee for rehousing or alternative accommodation when 

being subjected to eviction.121 The Committee found that “legal protection for persons 

threatened by eviction must include, in particular, an obligation to consult the affected parties 

in order to find alternative solutions to eviction”,122 underlining the procedural right to be 

heard. This can be compared to the South African case of Olivia Road, which demanded 

meaningful engagement be carried out prior to an eviction. 

 

The Committee stated that Party States have been encouraged by the Committee of 

Ministers to develop appropriate housing policies specifically targeting Roma and 

Travellers,123 the group that was of particular concern in this complaint. The Government 

was found guilty of a violation of the entirety of article 31 because of the faulty 

implementation of the law regarding stopping places for Travellers, forcing Travellers to park 

illegally and thereby increasing the likelihood of their eviction. Finally, the Government’s lack 

of a coordinated approach in helping those socially excluded or in poverty to access social 

housing constituted a lack in the implementation of article 30 of the ESC. 

 
                                                
120 International Movement ATD Fourth World v. France (Complaint no 33/2006) ESCR 5 December 2007, 
Conclusion 
121 Ibid., [80] 
122 Ibid., [78] 
123 Ibid., at [149] 
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The Government of France was soon found guilty of violations on very similar grounds once 

again in ERRC v. France,124 which included findings of violations of articles 16, and 19§4c as 

well as articles 30 and 31. Of particular interest is the violation of article 19§4c concerning the 

equal right of migrant workers in respect of accommodation. Migrant workers from other 

States Parties “in a legal situation” in France were included in the claim and therefore 

encompassed by article 19§4c. Here, the Committee explained that the already stated 

violation of article 31 also applied to Roma migrants residing legally in France, leading to the 

conclusion that there was also a breach of article 19§4c.125 In other words, the fact that they 

were migrant workers did not give them a lesser status than nationals or provide for a non-

violation; on the contrary, it was grounds for a further violation by the Government of the 

right in respect of accommodation. 

 

INTERIGHTS v. Greece 

The Committee adopted a decision in 2009 on the allegation by the International Centre for 

the Legal Protection of Human Rights (INTERIGHTS) that the Government of Greece had 

violated article 16, similarly to the previously mentioned case ERRC v. Greece. The claim by 

INTERIGHTS concerned forcible evictions of Roma without suitable alternative 

accommodation being offered and, as in ERRC v. Greece, a lack of adequate standard of 

housing for the Roma and discrimination in terms of access to housing. The Committee 

found a violation of article 16 on the grounds that the Government had not acted so as to 

improve the situation for the Roma living in conditions that did not meet minimum 

standards.126 The Committee stated that the law on evictions must provide “for consultation 

with those affected, reasonable notice of and information on the eviction”127, which the 

Government had failed to show. It found that article 16 had further been violated by a 

continuation of forceful evictions of Roma since ERRC v. Greece and a lack of accessibility of 

legal remedies to the Roma.128 

 

                                                
124 ERRC v France (Complaint no 51/2008) ESCR 19 October 2009 
125 Ibid., at [111] and [112] 
126 INTERIGHTS v. Greece (Complaint no 49/2008) ESCR, 11 December 2009, at [41] 
127 Ibid., at [62] 
128 Ibid., at [69] 
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4.3 Swedish Municipal Evictions of Occupiers from Romanian and 
Bulgaria 
The case law on the South African and European levels strongly point in favour of a right to 

alternative accommodation following eviction from municipally owned land. Despite the 

historical background and legal systems differentiating substantially, the right to housing 

seems to lead Courts to the same conclusion; unlawful occupiers must be given an alternative 

and may not be evicted into homelessness. Case law on housing rights for illegal occupants in 

Sweden is limited or non-existent, probably due to the low number of illegal occupations 

historically haven taken place; the implementation of the law can still however be examined 

on the level of public authorities. It is against the background of the South African and 

European case law the eviction orders by the Enforcement Authority will be tested and 

analysed below. 

4.3.1 Context 
The number of Romanian and Bulgarian nationals migrating to other EU countries has been 

on the steady increase since 2004.129 Of those that have arrived in recent years, many have 

nowhere to stay and therefore resort to staying in tents or unlawfully erecting some sort of 

structure for shelter. In Sweden, this often occurs on municipally owned land. The 

municipality in which they reside is notified of the structure and in turn contacts the Police 

Force in order to identify the occupants, as an eviction order can only be applied to 

individuals previously identified at the site. When the physical identification of identity cards 

has been carried out, the municipality applies for assistance from the Enforcement Authority, 

which executes the eviction order. The respondents are informed that they will be evicted and 

must take their belongings with them, or they will be confiscated by the Enforcement 

Authority. The eviction is carried out 24 hours later. 

 

The findings from the query sent out to the municipalities show that the number of evictions 

of Romanian and Bulgarian residents has boomed during 2014, with 35 reported evictions 

January – October as compared to four cases in 2013. There were several evictions that were 

being carried out or were going to occur shortly at the time of the query at the end of 

October 2014. It should be noted that the data presented is not an absolute representation of 

occupations or evictions for time period 2007-2014, for two reasons: (a) not all municipalities 

                                                
129 D. Holland et al, ‘Labour mobility within the EU – The impact of enlargement and the functioning of the 
transitional arrangements’, European Commission, 2011 p. 37 
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responded to the query (roughly 83 per cent answer rate), (b) several municipalities reported 

that they had not applied for assistance from the Enforcement Authority because the 

respondents had left on their own accord before an eviction could be carried out, or they had 

solved the issue in some other way, and (c) some municipalities claimed an inability to answer 

the query because they do not register the nationality and/or ethnicity of the evictees. 

 

4.3.2 Municipal Applications for Eviction Orders 
The orders included all fulfil the following criteria: (a) they regard an eviction application by a 

municipality and an eviction order by the Swedish Enforcement Authority, (b) they regard 

eviction from municipality owned land, (c) they regard Romanian and Bulgarian residents 

that are not entered in the Swedish population register (i.e., they do not have a Swedish 

personal identity number130), and (d) they occurred between 2007 and 2014. 

 

Of the 39 eviction orders, 32 concerned campsites in the Stockholm County area, almost all 

communicated in 2014. In Botkyrka municipality, there were three evictions in 2014, in 

Eriksberg, Norsborg and Tullinge, with twenty-seven, five and two responding Romanian 

residents respectively. It is not clear how long the respondents had been occupying the land, 

but at the site in Tullinge in September 2014, a municipal Security Company had previously 

been sent out on four occasions in May to ask the respondents to leave. The respondents were 

not identified by the Police Force until August.131  

 

The municipality used an application form provided by the Enforcement Authority in each of 

the cases, providing that grounds for eviction consisted of an “unlawful claim [by the 

respondents] of municipal land for the stationing of caravans etc. Extensive littering and 

excrement incurs significant sanitation costs for the municipality.” 132 This claim was used 

identically in all three applications, with a description of the site being the distinguishing 

                                                
130 The Swedish Tax Authority (Skatteverket) issues the Swedish personal identity number (a national 
identification number) as part of the population register. See Swedish Tax Agency, Population registration in 
Sweden, 2014, 
https://www.skatteverket.se/download/18.8dcbbe4142d38302d74be9/1387372677650/717B06.pdf (accessed 
12 January 2015) 
131 The Swedish Enforcement Authority, Applicant Botkyrka kommun, Case number 01-87740-14 
132 The Swedish Enforcement Authority, Applicant Botkyrka kommun, Case numbers 22-63880-14, 22-66715-
14 and 01-187740-14, original text: “olovligen ianspråktagande av kommunens mark för uppställning av 
husvagnar mm. Omfattande nedskräpning och avföring föranleder stora kostnader för kommunen att städa.” 
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factor in the applications. The Enforcement Authority issued an eviction order for all three 

sites, stating in the orders for Eriksberg and Norsborg that  
 

The applicant has claimed such grounds and such evidence in the case that the right to special 

assistance appears to be well founded. The applicant has shown it probable that the sought 

measure cannot be delayed. The applicant’s request shall therefore be approved.133 

 

The applications and orders both failed to show any consideration for the respondents’ case, 

and the identical wording by the municipality and Enforcement Authority suggest a one-size 

fits all approach by the public authorities with no individual concern for the situation of the 

evictees. Additionally, the municipality declared significant sanitation costs even in the case in 

September, although the order only applied to two respondents, presumably because they 

were the only ones at the site at the time of the identification procedure by the Police Force.  

 

The Municipality of Gothenburg enforced three evictions during September and October 

2014, two of them at the same site, Kviberg.134 The first eviction at Kviberg concerned 9 

Romanian residents, with the second eviction pertaining to two Bulgarian residents. The 

occupations had been on-going from a week up to a month, with all applications identically 

phrased, citing “extensive inconveniences” for the municipality, complaints from the 

surrounding community, littering and consequences for construction sites close to a school. 

The municipality stated previous evictions from the same site as grounds for the execution of 

the last eviction, thus showing an understanding of the reoccurrence of the occupation, but 

failed to demonstrate a deeper understanding of the problem by repeatedly seeking a short-

term solution.135 

 

In March 2014, Sollentuna Municipality evicted 45 Romanian residents due to the stationing 

of caravans and erection of structures on an area meant for recreation.136 The municipality 

cited a heavy amount of complaints from the local residents and littering as grounds for an 

eviction order. A representative for the respondents to the Nacka District Court appealed the 

                                                
133 The Swedish Enforcement Authority, Applicant Botkyrka kommun, Case numbers 22-63880-14 and 22-
66715-14, original text: “sökande har åberopat sådana grunder och sådan bevisning i målet att rätten till särskild 
handräckning framstår som väl grundad. Sökanden har gjort sannolikt att den sökta åtgärden inte tål uppskov. 
Sökandes framställan ska därför bifallas.” 
134 The Swedish Enforcement Authority, Applicant Göteborgs Fastighetskontor, Case numbers 14-167392-14, 
14-151830-14 and 22-184890-14 
135 The Swedish Enforcement Authority, Applicant Göteborgs Fastighetskontor, Case number 22-184890-14 
136 The Swedish Enforcement Authority, Applicant Sollentuna kommun, Case number 22-42474-14 
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order, citing: (i) incorrect information in the decision, including a mistaken responsible 

municipality and two separate dates for appeal, (ii) that the area was in fact not meant for 

recreation and that arrangements for sanitation had been set up by volunteer organisations, 

and (iii) that the list of respondents affected by the order was an identical list to that of 

respondents in an eviction previously carried out in a different municipality, implying that the 

authorities paid little attention to following procedural rules.137 The appeal was overruled, 

with the District Court maintaining that it could not arrive at any other assessment than that 

of the Enforcement Authority.  

 

That eviction order was soon followed by two further applications by Sollentuna municipality 

for evictions on the same site three weeks and almost 3 months later respectively.138 Neither 

of these applications included the identities of the respondents to which the eviction related, 

and the applications were later revoked as the respondents voluntarily left the site. The 

exclusion of the identities in these two applications and the procedural errors mentioned in 

the appeal of the previous order seem to indicate a frivolous treatment of the situations at 

hand, with little contemplation for the lives of those affected by the eviction orders.  

 

The request by Vallentuna Municipality in September 2014 for the eviction of four identified 

Romanian residents to evict “the individuals and vehicles […] and their relatives that were 

not at the site during the supervision”139 further suggests a lack of deeper consideration of the 

situation. An eviction order by the Enforcement Authority can only be enforced to each 

person previously identified and included in the order, making a collective eviction of non-

identified individuals impossible; yet that is precisely what the municipality demanded in an 

attempt to simplify the eviction process. 

 

Evictions within Stockholm Municipality have been given great attention by the public and 

the media, perhaps largely because of the size of the occupations. With the first occurring at 

the end of May 2013 in Högdalen, 4 identified Romanian residents were handed an eviction 

order on the grounds of safety issues, littering and environmental damage also in this case 

                                                
137 Nacka tingsrätt, målnummer Ä 1465-14, 12 of March 2014 
138 The Swedish Enforcement Authority, Applicant Sollentuna kommun, Case number 22-90213-14 and 22-
116425-14 
139 The Swedish Enforcement Authority, Applicant Vallentuna kommun, Case number 01-185892-14, original 
text: “yrkar avhysning av personer och fordon[…] samt anhöriga till dessa som ej var på platsen vid tillsyn”. 
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preventing the area being used for recreation.140 Public servants had been advised by the 

Police Force not to visit the site without Police escort because of the security risk. The 

occupants had previously resided on an area 200 meters away but moved to this area to avoid 

being evicted. Another eviction from the Högdalen site was carried out two months later, 

with the Stockholm Land and Premises Maintenance Office (Stockholms 

Exploateringskontor) using almost identical phrasing in the application as in the eviction in 

May. Authorities had here only managed to identify two occupants, one of which had already 

been evicted in May.  

 

Evictions from the site ceased for the remainder of 2013, being picked up again in February 

2014 with 39 identified Romanians evicted from Högdalen.141 The dwelling had existed for at 

least 3 months, with some occupants being evicted from the site for the third time. The 

Municipality used the same template in its application as for previous evictions, however 

added that as the individuals continuously move within the area, the application called for all 

occupants to clear the entire area and not just the dwelling site. Additionally, sanitation costs 

for the City amounted to at least 560 000 SEK after the previous occupation, which was why 

the settlement was to be removed with no delay. On the same grounds, there were two 

further evictions in an area close by in March142, another in April143 and another three from 

Högdalen in August, with 6, 63 and 40 Romanian residents respectively.144 Many of them 

had already previously been evicted from the area, which was acknowledged in several 

applications by the municipalities, not just in Högdalen, and used as a motive for further 

eviction.145  

 

Many municipalities mentioned fear as grounds for removing the occupants, with residents in 

the area being frightened by the occupants and their behaviour, creating a worry for safety.146 

In Uppsala, the Municipality stated in an eviction application in August 2014 that previous 

                                                
140 The Swedish Enforcement Authority, Applicant Stockholms Exploateringskontor, Case number 01-113790-
13 
141 The Swedish Enforcement Authority, Applicant Stockholms Exploateringskontor, Case number 22-23642-14 
142 The Swedish Enforcement Authority, Applicant Stockholms Exploateringskontor, Case number 01-47441-14 
and 22-58607-14 
143 The Swedish Enforcement Authority, Applicant Stockholms Exploateringskontor, Case number 22-66639-14 
144 The Swedish Enforcement Authority, Applicant Stockholms Exploateringskontor, Case number 01-175203-
14, 01-172205-14 and 01-178932-14 
145 See eg The Swedish Enforcement Authority, Applicant Huddinge kommun, Case number 14-34378-14 
146 See eg The Swedish Enforcement Authority, Applicant Stockholms Exploateringskontor, Case numbers 22-
58607-14, 21-110103-13 and 01-138674-13 
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experiences had led to threats to the public and criminal activity.147 In Hägersten-

Liljeholmen, it is explained that preschool classes no longer “dare to move within the area as 

the residents are perceived as disturbing and frightening”.148 Interestingly enough, the 

identical phrasing is used for an application in a completely different municipality a month 

later.149 Additionally, it is repeatedly expressed in several applications that the Municipality 

has suffered great pressure from surrounding residents to remove the occupants, with the 

public on the whole seemingly given more of a voice than the occupants primarily affected by 

the eviction. 

 

At the conclusion of this study in October, there was no sign that the evictions were going 

cease or be discontinued, despite the time of the year. Shortly before the end of the study, 

there were another two evictions in the Stockholm area with many occupants having already 

been evicted in August 2014. The occupants often only move a few hundred metres away to 

an area close by, in wait for the next eviction. There is no sign of the municipalities being 

cleared of occupiers in the near future, calling for a more long-term solution than repeated 

evictions. 

 

5 Comparison and Discussion 
The legislative systems of Sweden and South Africa were born in entirely different social and 

historical contexts, each aimed at tackling very different challenges. Perhaps it is specifically 

the contrast between these greatly dissimilar systems that makes the South African example 

such an interesting one in the context of the on-going evictions of Romanian and Bulgarian 

Roma in Sweden. It must be acknowledged that the South African cases concerned those 

with an absolute right to reside in South Africa, whereas in Sweden, the Roma respondents 

may, by virtue of their EU-citizenship, have the right to reside in Sweden. Although that right 

is conditional, it is valid for up to six months for the unemployed; it should be noted that 

supervising the compliance with this rule is a challenge for authorities.150 Nevertheless, as has 

                                                
147 The Swedish Enforcement Authority, Applicant Uppsala kommun, Case number 21-142309-14 
148 The Swedish Enforcement Authority, Applicant Stockholm-Hägersten-Liljeholmen stadsdelsförvaltning, 
Case number 01-51898-14, original text: ”förskolegrupper som brukar använda området törs inte längre vistas i 
området då de boende upplevs som störande och skrämmande.” again with same phrasing in May in Case 
number 01-98679-14 and in September with Case number 01-195743-14 
149 The Swedish Enforcement Authority, Applicant Farsta kommun, Case number 01-86573-14 
150 Protokoll Interpellationsdebatt, ’Nationella insatser för hemlösa EU-migranter’ 24 november 2014, 
http://www.riksdagen.se/sv/Debatter--beslut/Interpellationsdebatter1/Debatt/?did=H210107 (accessed 12 of 
January 2014).  
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been demonstrated above, the South African treatment of the right to housing is relevant to 

the Swedish issue. 

 

Homelessness in Sweden has in modern time been maintained on a manageable scale and the 

recent many occupations of municipally owned land are an issue Swedish municipalities are 

facing for the first time, at least in this magnitude. It is not surprising that the inclusion of a 

right to housing in the Instrument of Government was formulated as a goal for society to 

strive after and not more. Even in South Africa, where the legislator had good reason to 

legislate the right to housing to be immediately realisable in view of the significant amount of 

homeless South African residents, the drafters of the Constitution included a safeguard in 

making it a conditional right.  

 

Incorporating an explicit, tangible right to housing in the Swedish Constitution – and not just 

an obligation to promote this right – would perhaps provide the rights-holder with a stronger 

standing against eviction as well as for the provision of shelter and alternative 

accommodation. However, such an adjustment would have to include other socio-economic 

rights as well, requiring a substantial amendment of the Constitution. In the drafting of the 

Constitution, the legislator purportedly did not make socio-economic rights legal rules, 

although they technically could have done so, as the Instrument of Government was adopted 

in 1976 and Sweden had already ratified the European Social Charter 14 years earlier. The 

deliberate exclusion of socio-economic rights from the Bill of Rights should not be 

underestimated.151 Even a country that embraces the right to housing in its bill of rights, such 

as South Africa, requires separate legislation to specifically detail the right of the Constitution.  

 

Although there is no concrete constitutional right to housing, it could be argued that in 

practice, there is a right to housing for all registered residents in Sweden that flows from the 

Social Services Act. In order to determine whether a right to housing (and other socio-

economic rights) ought to become more than just a governmental goal, a separate study of the 

overall housing situation amongst registered Swedish residents would have to be conducted. 

At this time, an amendment to the Swedish Constitution to include the right to housing seems 

unlikely, and would furthermore be a comparatively disproportionate measure undertaken for 

the sole aim of aiding the relatively few EEA citizens that occupy land in Sweden every year. 

                                                
151 See section 3.3 – The Constitutional Level 
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Nonetheless, there are valuable lessons to be learned from South Africa. PIE requires all 

actors, including municipalities, to obtain a court order before carrying out an eviction. In 

Sweden, the corresponding power is the Enforcement Authority, which is a public authority. 

Municipalities do not always seem to have to obtain an order from the Agency, with some 

municipalities responding in the study that they solved the issue without the help of the 

Enforcement Authority. The executer of the eviction is hence in some cases the municipality 

itself, guaranteeing little legal certainty for those ultimately affected by the eviction. Even in 

the cases studied that involved the Agency many applications seemed to be arbitrarily 

processed and with little consideration for the situation, even when the orders continuously 

concerned the same evictees and the same sites being occupied multiple times. A mandatory 

Court order such as demanded in South Africa could, at least theoretically, better ensure legal 

certainty and an in-depth consideration for the growing problem in Sweden and in Europe. 

 

Perhaps the most valuable message of the South African experience is the development of the 

right to alternative accommodation in its case law. Although not explicitly expressed in that 

way, Grootboom and cases that followed continuously revisited the notion that help must be 

provided for the poorest of the poor, regardless of the state resources. Occupiers are in the 

vast majority of cases, homeless individuals in desperate need of shelter. If an eviction is legal, 

it should with no hesitation be carried out; after all, the property owner has right to their 

property. Property rights or a lack of state resources do not however justify eviction into 

homelessness. Although it is a crime to illegally occupy municipal or private land, Grootboom 

and the other cases specified that evictions must be succeeded by an offer of alternative 

accommodation if the right of access to housing is to be vindicated. The South African 

Constitutional Court leaves the specifics regarding the alternative accommodation up to the 

public authority to decide, but it must be a priority of state resources to shelter the desperately 

poor.  

 

In Sweden, it has been determined that providing tenants with strong protection against 

eviction is a means of reducing homelessness. Effective as this may be, it postulates that a 

person possesses an original legal right to a property. There is little solid legal protection for 

and experience of evictions following illegal occupations, making the alternative 

accommodation discourse even more novel and relevant to Sweden. Swedish legislators and 
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decision-makers are in fact legally bound to follow this idea, since the ECtHR and the 

European Committee of Social Rights have developed it in a way similar to the South African 

Constitutional Court. The ECtHR assesses alleged violations of the Convention and has been 

relatively sever in the judgments brought up in this paper. The rights in the Convention 

protect individuals’ lives from state interference; the Court has however taken these rights a 

step further, and interpreted them to also entail positive action of the state. The right to 

alternative accommodation seems to be a middle ground between the civil right to private 

and family life (article 8 ECHR) and the socio-economic right to housing (the ESC, article 

31). The Court does not go as far as to say that the right to private life means a right to 

housing, but does not stop at simply assessing the legality of evictions. 

 

In Yordanova v Bulgaria, the ECtHR brought attention to the failure of Bulgarian legislation to 

consider special circumstances or possible consequences for those affected by the eviction. 

The fact that municipal authorities had not considered that the respondents would be 

rendered homeless and had not produced a plan for alternative housing was subject to 

criticism by the Court and is central to the situation in Sweden. Even if the law governing 

procedure is not violated but the public authorities, such measures may still be in violation of 

the ECHR if the law that is applied violates the ECHR. In the Swedish evictions, public 

authorities do not regard the situation of the respondents or produce a plan for alternative 

accommodation because domestic law does not demand that of them. Nonetheless, as seen in 

Yordanova, such an argument does not satisfactorily convince the Court of a non-violation of 

article 8 of the ECHR. In ERRC v Bulgaria the Committee (ESCR) too highlighted the 

unsatisfactory Bulgarian law and proceeded to state that even when evictees are illegal 

occupiers of a site, they must be provided with alternative accommodation or other 

compensation. Not only is it irrelevant whether public authorities follow domestic law if the 

law does not require consideration of the situation and an alternative for the evictees, but the 

occupation being unlawful is impertinent to the demands on the law.  

 

A Committee may not be vested with the same powers as a Court, and could influence the 

view upon the function of that Committee. Regardless of the relationship between the 

European Committee of Social Rights and the European Court of Human Rights, Sweden is 

legally bound by the ESC. The Committee is not discouraged from being generous in its 

interpretation of the ESC, although some States may feel unprepared to meet the high 
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standards required for vindicating these rights. The Committee justifies ‘reprehensible 

behaviour’ by occupiers in certain circumstances, and asserts the need for legal safeguards 

and procedures for all evictions. The Committee goes further than the aforementioned 

Courts by actually rejecting substandard accommodation and explicitly defining what 

adequate housing should include: 
 

States party must guarantee to everyone the right to adequate housing, in particular to 

vulnerable groups. The notion of adequate housing must be defined in law. Adequate 

housing means a dwelling which is structurally secure, safe from a sanitary and health point 

of view and not overcrowded, with secure tenure supported by the law. It is incumbent on 

the public authorities to ensure that housing is adequate through different measures, as well 

as that waiting periods for access to adequate housing are not excessive.152 

 

As there is no collected legislation on eviction and situations of illegal occupations in Sweden, 

the absence of a legal definition of adequate housing in Swedish law could be grounds for a 

claim that Sweden is violating the ESC. Such an interpretation is best left up to the 

Committee. It is interesting to note that the supervising power with the lowest status is the 

most generous in its interpretation of the law, perhaps due to its lesser status; it has less to 

lose.  

 

The public authorities’ lack of experience of occupations by the desperately poor is apparent 

in the Swedish eviction orders subject to this study. It is precisely this lack of experience that 

should caution against an exaggerated criticism of the municipal action or inaction. The 

evictions are not carried out illegally, and occupations most likely do present a hazard to the 

natural environment of the respondents as claimed by the municipalities. Although many of 

the evictions seemed to have been arbitrarily processed, with a standardised template used for 

each eviction instead of a case-by-case approach, the municipality ultimately does have the 

right of usage of its property. The criticism towards the municipalities is therefore not that 

these evictions should not be carried out. The criticism is that the respondents are evicted into 

homelessness, leading to reoccurring occupations only a few hundred metres away. The same 

respondents have suffered at least five separate evictions in the Stockholm area in 2014, with 

the municipalities continuously seeking the same short-term solution of eviction despite the 

respondents having made it clear that they either will not, or can not, leave. In several 

                                                
152 Council of Europe, ‘European Social Charter collected texts (6th edition)’, Council of Europe Publishing, 
2008, p. 390   
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instances, municipalities cite a concern for long-term damage to the forest areas as grounds 

for evicting the occupiers, but seem to fail to use the same long-term mind-set with regards to 

those being evicted. The criticism towards the municipalities is their failure of taking the 

bigger picture into account.  

 

The respondents have to be provided with an alternative. This is a solution found in South 

Africa, it is a solution required by the ESCR nd recently even by ECtHR. The sense of 

responsibility for the housing situation of the respondents varies from municipality to 

municipality.153 Some interpret 3§2 of the Social Services Act to free themselves of 

responsibility, protected by the Roma having a domicile municipality in Romania or Bulgaria 

and only a conditional right of residence in Sweden. The municipal responsibility 

encompasses only an acute relief limited to food, up to 5 days at a homeless shelter or a bus 

ticket home. 3§2 of the Social Services Act effectively excludes EEA citizens from the right to 

alternative accommodation when evicted, because their right to reside in Sweden is 

conditional and depends on them entering the workforce. This is not an issue unique to 

Sweden; the European Agency for Fundamental Rights (FRA), an agency that provides the 

EU and member states with expertise on fundamental rights, found that access to public or 

social housing support is limited for EU Roma moving within EU Member States who do not 

enjoy employment. Due to employment and language difficulties, Roma travelling within EU 

member states end up living in substandard structures, in camps or are homeless.154  

 

Following Yordanova v Bulgaria and ERRC v Bulgaria however, the Swedish law ought to require 

authorities to consider the situation of the occupants and the option of alternative 

accommodation when carrying out an eviction, with lawfulness of the occupation being 

irrelevant. The amendment to Swedish law to fit these criteria could be done in two ways. A 

provision could be added to the Enforcement Code (Utsökningslagen) or the Act on Orders to 

Pay and Assistance (lagen om betalningsföreläggande och handräckning) that requires these 

considerations in the event of an eviction of an illegal occupant. This would demand such 

consideration regardless of whether the occupant’s right of residence is conditional or 

permanent. Alternatively, an amendment could be made in the Social Services Act in 

                                                
153 A. Borgström, ‘Vissa bussas ur landet – andra får hjälp med rinnande vatten’, ETC, 4 June 2014, 
http://www.etc.se/inrikes/vissa-bussas-ur-ur-landet-andra-far-rinnande-vatten (accessed 12 January 2015). 
154 European Union Agency for Fundamental Rights, ‘Housing conditions of Roma and Travellers in the 
European Union’, European Union Agency for Fundamental Rights, 2009, p. 87 
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conjunction with the right to housing so as to give nationals of other EU-countries the right to 

alternative accommodation following an eviction.  

 

These suggested amendments could provide for the legal protection set out by the ESC, and 

could prevent Sweden from being reprimanded by the ESCR and/or ECtHR. It would also 

show that Sweden is following the trend of the European Court and respecting its European 

commitments. 

 

6 Conclusion 

This paper set out to answer three questions based on the Swedish legal protection of the 

right to housing in light of the South African example. First, it asked what could be concluded 

from the legal framework and case law on the right to housing in South Africa. Second, it 

required an analysis of the constitutional protection of the right to housing and the right to 

alternative accommodation in Sweden, taking into account the binding European law and 

legal precedent. Third, it questioned whether Swedish authorities’ recent evictions of Roma 

respected the European legal provisions and case law. 

 

The South African protection of the right to housing is in theory significantly more 

comprehensive than that in Sweden. The right of access to housing is included in the 

Constitution and PIE protects against illegal eviction and provides certain rights for illegal 

occupiers. No one may be evicted without the public authority having obtained a court order 

in advance and, as has been shown in case law, the constitutional right to housing obliges 

authorities to provide alternative accommodation for the desperately poor when carrying out an 

eviction. The mandating of public authorities to receive a court order, having a uniform Act 

on eviction and occupation such as the South African PIE, and the obligation to provide 

alternative accommodation serves important guidance to be acquired from the South African 

legal framework and case law. 

 

The Swedish constitutional obligation in terms of housing is limited to a duty to promote the 

right to housing, with the tangible right to housing being left to legislation, i.e. the Social 

Services Act. The absence of legal provisions regulating procedures in evicting occupiers of 

municipal land in Sweden suggests that municipalities have not previously had to face 
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occupations of municipal land, or had very few in the past. The protection for illegal 

occupiers is stronger on the European level, legally binding to Sweden. Article 8 of the 

ECHR provides a right of respect for family and private life, which the ECtHR has 

interpreted to mean an obligation of the law and authorities to take into account the situation 

of illegal occupiers, especially if the eviction is an eviction to homelessness; a conclusion 

similar to that of the South African Constitutional Court. The ESCR has gone even further 

and affirmed that even in situations in which evictees are illegal occupiers, they must be 

provided with alternative accommodation or other compensation. 

 

The Swedish authorities’ recent evictions of Roma have been subject to intense debate, 

particularly in the media. From the side of the public authorities, the municipalities are 

undeniably entitled to their land and have a legitimate concern about an occupation growing 

larger if left alone, incurring great sanitation costs on the municipality among other 

consequences. When a municipality applies for assistance from the Enforcement Authority, 

the Authority follows the law and bases the eviction order on the information provided by the 

municipality. The law does not require consideration for the situation of the evictees; in fact, 

where no further information is provided by the evictee (which it is questionable if the 

occupier would have the chance to do, seeing as the eviction orders are often issued within a 

few days of the municipal application), the Authority may base its decision solely on the 

submissions of the municipality. Neither does the law compel the authorities to provide 

alternative accommodation even if the evictees will be rendered homeless. Public authorities 

may have followed the law in the recent evictions in Sweden, but there is reason to question 

the legitimacy of the law. Considering the European legal provisions and case law, there seem 

to be at least grounds for a claim that the evictions of Romanian and Bulgarian Roma are in 

violation of the ESC, and possibly even the ECHR. 

 

The closing key point of this paper is that there is a right to alternative accommodation when 

being evicted, even in cases of illegal occupation that flows from the right to housing. The 

South African and European legal systems have both arrived at this conclusion when 

interpreting the respective provisions on housing or right to respect for family and private life. 

The fact that illegal occupiers are being evicted into homelessness in Sweden can to an extent 

be explained by the inadequacy of the law and the Swedish authorities being new to illegal 

occupations. They have never had to face occupations of this magnitude before. However, 
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that does not prevent legislators and authorities from taking action today in view of the 

constructive examples and alternative procedures implemented in South Africa and on the 

European level that have been discussed in this paper. 
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