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One can only attempt to imagine the anguish of the parents. That a newborn child should have a 

deformity of any magnitude is a distressing thing, but that so fundamental an issue as the very sex 

of the child should be in doubt is a tragic event which immediately conjures up visions of a 

hopeless psychological misfit doomed to live always as a sexual freak in loneliness and 

frustration (Dewhurst, Christopher J. & Gordon, Ronald R., 1969: 1). 

 

 

It is unethical to disregard a child’s intrinsic human rights to privacy, dignity, autonomy, and 

physical integrity by altering through irreversible surgeries for purely psychosocial and aesthetic 

rationales. It is wrong to deprive a person of the right to determine their sexual experience and 

identity (Marcus, Arana, 2005: 17). 

 
 
 
Surgery inflicts emotional harm by legitimising the idea that the child is not lovable unless ‘fixed’ 

with medically unnecessary plastic surgery carrying significant risks (…) The argument “surgery 

is better now”, combined with an insistence on operating on during infancy, gives surgeons a 

perpetual licence to ignore patients’ needs and voices. When we stop thinking of our children 

born with atypical genitals as monsters, we will no longer risk their adult sexualities with non-

consensual, medically unnecessary genital surgeries (Charyl Chase, 1999: 155). 

 
 
 
When a child is born with a genital anomaly, several troublesome legal issues are presented in 

addition to the medical and psychological problem (…) The resolution of the legal questions may 

even have medical consequences because of their profound effect on the new born baby’s 

emotional and mental development and well-being. Whether a child is a true hermaphrodite, a 

pseudohermaphrodite or has another type of sexual anomaly, legal problems may begin rather 

than end with the initial decisions that the child’s physician and parents must make (Alexander 

Morgan Capron & Richard D’Avino, 1981: 218). 

 
 
 
 

  



Abstract 
 
Intersex – A Challenge for Human Rights and Citizenship Rights 

Author: Annette Brömdal  

 

The purpose with this dissertation is to study the Intersex phenomenon in South Africa, meaning the 

interplay between the dual sex and gender norms in society. Hence, the treatment by some medical 

institutions and the view of some non-medical institutions upon this ‘treatment’, have been studied in 

relation to the Intersex infant’s human rights and citizenship rights. The thesis has moreover also 

investigated how young Intersex children are included/excluded and mentioned/not mentioned within 

South Africa’s legal system and within UN’s Convention on the Rights of the Child.  

 

Furthermore, because Intersex children are viewed as ‘different’ on two accounts – their status as 

infants and born with an atypical congenital physical sexual differentiation, the thesis’ theoretical 

framework looks at the phenomenon from three perspectives – ‘the politics of difference’, human 

rights, and citizenship rights directed towards infants. The theoretical frameworks have been used to 

ask questions in relation to the empirical data, i.e. look at how the Intersex infants are ‘treated’ in 

relation to their status as ‘different’; and also in relation to the concept of being recognized, respected 

and allowed to partake in deciding whether to impose surgery or not. Moreover, what ‘treatment’ 

serves the best interest of the Intersex child? This has been done through semi structured interviews.  

   

In conclusion, some of the dissertation’s most important features are that since the South African 

society, like many other societies, strongly live by the belief that there are only two sexes and 

genders, this implies that Intersex infants do not fit in and become walking pathologies who must be 

‘fixed’ to become ‘normal’. Moreover, since most genital corrective surgeries are imposed without 

being medically or surgically necessary, and are generally imposed before the age of consent (18), the 

children concerned, are generally not asked for their opinion regarding the surgery. Lastly because 

early corrective surgery can have devastating life lasting consequences, this ultimately means that the 

child’s human rights and citizenship rights are of a concern. These conclusions do however not ignore 

the consequences one has to endure for the price of being ‘different’. 

 

Keywords: Intersex, DSD (Disorder of Sex Development), young children, infants, genital 

reconstruction, normalizing, fixing, human rights, citizenship rights, sex and gender. 
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1. Introduction 
 

Is it a ‘Girl’ or is it a ‘Boy’? This is usually one of the first questions the parents of the newborn 

baby ask, and in ‘most cases’ this question can be answered rather quickly. Although in some cases 

the newborn baby is born with an Intersex condition, also referred to as a DSD-conditiona, where 

the situation is more complex and where maybe ‘our’ mainstream understanding of sex and gender 

is insufficient and inflexible. Being an Intersex person i.e. born with ‘atypical’ sex anatomies, has 

long been an issue of medical professionalism and exclusively a medical matter, because it has 

been considered being a medical disorder and a medical disease, i.e. pathology. However because, 

Intersex individuals have, since the 1950s, gone through forced, unwanted and uninformed surgical 

interventions (most likely during childhood) and been ‘normalized’ to fit the norms of our society, 

the Intersex debate has clearly become an issue and a concern regarding a child’s human and 

citizenship rights. (Chase & Domurat Dreger, 2005: 10-11)  

 

Since our society is based on the male and the female polarity, individuals with DSD fall in 

between this paradigm and are as a result ‘fixed’ to fit in either category. Had our society been 

ruled by the laws of nature, i.e. the world of the animals and plants (which also witness 

DSD/Intersex anatomies) (Encarta, 2003); the outcome for Intersex individuals would possibly not 

be what they have and witness today. In view of the fact that we have no more than two 

‘legitimised’ sexes and genders, Intersex individuals fall into a sex and gender gap, where they as 

individuals are less ‘accepted’ unless they are ‘fixed’ and ‘normalized’, which often is processed 

without their own consent. (Fausto-Sterling, 2000a: 19-23)  

 

Since 1993 these ethical and moral issues along with problems related to Intersex individuals, 

slowly but progressively, were brought to people’s attention as a consequence of two articles 

written by the biological feminist Anne Fausto-Sterling, (1993). She wrote that the way Intersex 

infants and adults are treated by different medical teams has to be put to an end. The arguments 

raised by Fausto-Sterling was that Intersex infants must be left alone to choose for themselves 

                                                 
a The terms DSD (Disorder of Sex Development) and Intersex will be used interchangeably, since they are the terms 
most commonly used. Chapter 1.2 – Limitation, will go more into detail regarding the choice of terminology. 
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whether they want to undergo corrective surgery on their genitalia, to fit the sex they best ‘seem’ to 

suit, or not. Fausto-Sterling argued that the surgical interventions in the 1950s to the 1980s 

frequently resulted in children, predominantly ‘boys’, got ‘fixed’ into ‘girls’ because it was an 

easier solution considering the surgery. Some of these individuals who today are adults have due to 

the ‘normalization’ and the ‘two-gender-fixation’ either changed sex, or felt forced to live with a 

sex and a gender identityb that was surgically assigned to them. (Fausto-Sterling, 1993: 20-26 & 

Fausto-Sterling, 2000a: 183-23) Other issues where Intersex infants have been ‘fixed’ is when 

‘girl’ have been born with an ‘enlarged’ clitoris and as a result have had some form of clitoro-

plastisy which in later days often has resulted in scarred clitoral tissue which has hampered clitoral 

sensation, orgasmic function and in some cases also lead to chronic pain. (Chase, 1999: 151-2)  

 

Three years later (1997) Milton, Diamond and Keith, Sigmundson wrote two scholarly articles in 

the Archives of Pediatrics & Adolescent Medicine following the line of Fausto-Sterling. They 

argued that no cosmetic genital reconstruction should be performed on the Intersex infant until the 

patient is capable to give an informed consent/refusal, due to the diverse impairing effects it can 

have. The authors firmly stated that “the patients themselves must be involved in any decision as to 

something so crucial to their lives” (Diamond & Sigmundson, 1997b: 1046-7). 

 

These examples of  genital reconstruction, i.e. forced ‘normalization’ of a child’s internal and 

external genitalia were ‘back then’ regarded as ‘surgically necessary’ and had to take place so the 

young child would live as ‘normal’ as possible. Most Intersex infants were neither told of their 

‘diagnosis’ nor the imposed surgical interventions as they grew older. (Woodhouse, 2004: 57) 

 

Henceforth, (1993), the ethical and moral debate has escalated, as Intersex individuals, who have 

had surgical intervention in their childhood, gather around the world and raise their voices. These 

individuals demanded explanations into the truth about how they had been lied to with regards to 

the way they were born and surgically treated without their permission. As a result the Intersex 

community in the United States, ISNA (Intersex Society of North America), academics who have 

followed and brought forth the ethical and moral debate and Intersex individuals who have been 

                                                 
b “Gender identity describes the gender with which a person identifies, i.e. whether one perceives oneself to be a man, 
a woman, or describes oneself in some less conventional way” (Wikipedia, 2006f). 
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affected by the ‘normalization’ practice, presented together in late 2004 their stories, experiences, 

opinions, arguments and recommendations for how the San Francisco Human Rights Commission 

should ‘deal’ with Intersex cases in the future. (Arana, 2005) 

 

Additional similar cases that have been brought to light refer to South Africa. There the moral and 

ethical debate has questioned how Intersex individuals and children are medically treated by the 

medical institutions in South Africa. The Intersex Society of South Africa (ISOSA), located in 

Cape Town and its founder Sally Gross, recommended, in late 2004, to the South African Human 

Rights Commission to reconsider some of the human right laws that directly had an affect on 

Intersex individuals’ lives. (Gross, 2004: 1-6) 

 

Many argue that individuals should have the right to be ‘fixed’ and ‘normalized’ regarding their 

sex and gender identity, like in the case of Transsexualsc and Intersexed, i.e. the right to give an 

informed consent to genital reconstruction if it is in accordance with one’s gender identity. It 

should therefore also be one’s right to give an informed refusal of such surgical intervention.  

 

Hence, I have studied the South African Intersex situation and specifically looked at how Intersex 

infants are treated by different South African institutions due to their ‘less common’ sex anatomies. 

This is accomplished from a three folded theoretical approach, where I have used, firstly, specific 

theories related to ‘differences’, secondly citizenship rights and thirdly human rights with regard to 

young children.. The theoretical platform is used to investigate United Nation’sd Convention on the 

Rights of the Child in relation to Intersex children. Likewise I investigate how South Africa’s legal 

system and various other institutions ‘treat’, view and reflect over the medical treatment imposed 

on Intersex infants. Henceforth, the relevant issue is, how Intersex individuals are included/ 

excluded and mentioned/not mentioned within the referred spheres, which will be presented in 

more detail in the following chapter. 

 

 

 

                                                 
c “A transsexual person establishes a permanent identity with the opposite gender to their assigned sex” (Wikipedia, 
2006g). 
d United Nations hereafter will be referred to as UN. 
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1.1 Presentation of the problem 
 

From an empirical presentation I will examine the Intersex phenomenon. This will be done by 

investigating how young Intersex children are included/excluded and mentioned/not mentioned 

within UN’s Convention on the Rights of the Child and within South Africa’s legal system. 

Moreover, I will investigate how the medical treatment by medical institutions take form and how 

some non-medical institutions view upon this ‘treatment’ in relation to the infant’s human and 

citizenship rights. Since children cannot and/or do not have the opportunity to state their opinion, 

they are extra vulnerable in situations when they are born with ‘less common’ sex anatomies, 

because parents and doctors want the new born child to grow up as ‘normal’ as possible; and often 

think that corrective surgery will serve that intent. In accordance to Intersex individuals’ own test-

imonies, the child might, when competent to comprehend its own condition, find that the corrective 

surgery in fact served the opposite effect. (Intersex Initiative, 2004a & Woodhouse, 2004: 57)  

 

Whether and how different institutions in South Africa choose to treat Intersex children is reflected 

on how they as individuals are perceived within the nation’s own legal model, the different 

institutions’ own standard protocol, policies etcetera. On these occasions different issues of 

interests are introduced, such as, who has the power and authority to decide what is in the best 

interest of the child? On what grounds are decisions taken, and what assumptions are involved in 

those decisions? Can the adults’ interests result in that the ‘best interest of the child’ argument 

instead serves the best interest of the parents? Furthermore, what is the role of UN’s Convention on 

the Rights of the Child in protecting and serving the best interest of the Intersex child, and what 

role and duty does South Africa’s legal system have in protecting the Intersex infant’s rights? 

 

Before going any further, I need to introduce and clarify the definition of Intersex.e In the earlier 

medical context Intersex meant just what it refers to: an inter-sexed individual and the condition 

was based on the individual’s ambiguous genitalia. (Spitaels, 2006-05-18) Since then things have 

changed and the peer support group ISNA defines Intersex on their webpage as following: 
 

Intersex is a general term used for a variety of conditions in which a person is born with a reproductive 
or sexual anatomy that doesn’t seem to fit the typical definitions of female or male. For example, a 

                                                 
e In chapter 2 – ‘Intersex through time’, Intersex will be explained more in detail. 
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person might be born appearing to be female on the outside, but having mostly male-typical anatomy 
on the inside. Or a person may be born with genitals that seem to be in-between the usual male and 
female types – for example, a girl may be born with a noticeably large clitoris, or lacking a vaginal 
opening, or a boy may be born with a notably small penis, or with a scrotum that is divided so that it 
has formed more like labia. Or a person may be born with mosaic genetics, so that some of her cells 
have XX chromosomes and some of them have XY. Though we speak of Intersex as an inborn 
condition, Intersex anatomy doesn’t always show up at birth. Sometimes a person isn’t found to have 
Intersex anatomy until she or he reaches the age of puberty, or finds himself an infertile adult, or dies 
of old age and is autopsied. Some people live and die with Intersex anatomy without anyone (including 
themselves) ever knowing (ISNA, 1993-2005a). 

  

The John Hopkins Children’s Centre in Baltimore, USA, defines Intersex in their “Syndromes of 

Abnormal Sex Differentiation: A guide for parents and their families” as the following: 

 

Sexual differentiation is a complex process which results in a newborn baby who is either male or 
female. If errors in development occur, sexual development is abnormal and the sex organs of the baby 
are malformed. In such cases, individuals may develop both male and female characteristics. This is 
referred to as Intersexuality (Wisniewski, 2001:3). 

 

At the Middlesex Clinic in London, UK, S. M. Creighton and L.-M. Liao explain that the “Intersex 

conditions occur when there is a defect in the process of sexual development and differentiation, 

leading to the birth of an individual with a blend of both male and female internal and/or external 

genitalia” (Creighton and Liao, 2004: 659).  

 

It is hereby interesting to witness how different sources, two medical ones and a peer support 

group, use different words to describe Intersex, i.e. if it is an ‘abnormal’, ‘malformed’ and 

‘defective’ condition or if it is a condition that does not fit into the ‘typical’ female and male 

polarity. Hereby, the terms’ connotations imply that different views exist regarding the Intersexed. 

 

Anne Fausto-Sterling, the feminist professor of biology and women’s studies at Brown University, 

describes and explains that there are predominantly three forms of Intersex: the ‘true’ 

hermaphrodite, the male pseudohermaphrodite and the female pseudohermaphroditef (Fausto-

Sterling, 1993: 20). This way of defining or diagnosing an Intersex or DSD is however not 

unanimously accepted since there are several DSD conditions within these spectrums, which at 

times makes these three definitions insufficient, confusing and misleading. (Spitaels, 2006-05-18) 

                                                 
f These terms will be explained more in detail under subtitle 2.3.1. – Intersex and Sex on page 24. 
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The term Intersex can at times be confusing with regards to what exactly it refers to therefore; a 

new definition has come to existence: DSD – Disorder of Sex Development, which includes all 

conditions that have less common internal and/or external sex anatomies and/or chromosomal 

differentiations. This does not imply that Intersex as a term is erased from the vocabulary; it has 

simply received an additional and ‘more’ inclusive terminology. I will consequently use both terms 

interchangeably. 

 

Due to the fact that the Intersex debate is growing and expanding globally, I therefore need to limit 

my research material, which will be done in the following chapter. 

 

1.2 Scope of the study 

 

As already mentioned the terms ‘Intersex’ and DSDg will be used rather than the term ‘Hermaph-

rodite’ when I am referring to an individual born with ‘less common’ sex anatomies. The choice 

behind that decision is that Hermaphroditism is, according to my own research, a word linked to 

the Greek mythology and ‘monster looking’ children. The term is also linked to homosexuality, the 

idea of carrying a disease – it is generally associated with negativity.h Moreover, the ‘newly’ 

adopted term DSD is used within the medical and within the activist spheres (ISNA uses these 

terms interchangeably, even though they disagree with the ‘disorder’ terminology) (Herndon, 

2006). This leads to my intention of using both terms. This does however not mean that I agree 

with what DSD stands for or that all individuals referred to as Intersexed associate themselves with 

an Intersex identity. It is also important to bring forth that this dissertation will neither discuss nor 

bring up the notion of androgynyi which sometimes is related to Intersex. Since the thesis is 

conducted with regards to South African conditions, the term Stabanej may also be used. 

                                                 
g Disorder of Sex Development hereafter will be referred to as DSD. 
h Chapter 2 – ‘Intersex through time’ will give a deeper understanding of the terms ‘Hermaphrodite’ and ‘Intersex’. 
i Androgyny is the term used to describe someone who is androgynes. According to ‘Androgyne Online’ an 
“Androgynes can be said to have the gender identity of both a man and a woman -- or neither… some androgynes 
consider themselves to be bi-gendered in that they identify with both traditional genders, while others see their identity 
as more of a synthesis and consider themselves to be a-gendered, as in ‘other’ or ‘none of the above’. Some go as far as 
to call themselves ‘gender outlaws’” (Androgyne Online, 2006) 
j Stabane is a derogatory word for Intersex, it is commonly used within the South African township and rural 
communities and is used to insult against gay individuals. The word itself refers to a person with two sets of external 
genitalia and is as a consequence believed to be a gay person due to the physical appearance of the external genitalia. 
(Cohen, 2006-05-02, Gross, 2006-05-08 and Carrihill, 2006-05-10)   
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Further on, the thesis will study the phenomenon of Intersex from a human right’s and citizenship 

right’s perspective, with regard to young children and ‘difference’. I will focus on young children 

(meaning children from birth up to seven years of agek), since the Intersex ‘dilemma’ occurs as 

soon as the child is born, and on ‘difference’ since the Intersex condition is not valued as part of 

the sex and gender norm. Hence, it becomes a question of ‘interest’ – the child’s, the parent’s and 

the doctor’s interest – whether to impose corrective surgery or not. In the end this leaves the 

‘young’ child the most vulnerable, since it cannot pass on its interest due to its “physical and 

mental immaturity” (UN, 1989: Preamble). (Intersex Initiative, 2004a)  

 

I am aware that young children are not the only Intersex group who ‘might’ be of concern 

regarding their human and citizenship rights. However, young children have difficulty in voicing 

their points of view in regards to their situation. In addition, because the complexities start as soon 

as the individual is born; it seems logical to study this phenomenon in relevance to young children. 

As a result the terms ’infants’, ‘young children’ and ‘individuals’, will be used when I am referring 

to children born with a DSD/Intersex condition, if nothing else is mentioned. 

 

With regards to the time span of the research material, the entire study will concentrate on 

information that has been written and attained from the early 1970s till today, 2006. Even though 

the Intersex debate takes place within a broad spectrum, I will partly limit my empirical data to 

UN’s Convention on the Rights of the Child. Since all the chapters are not of relevance for this 

specific thesis, I have limited my study to seven of the Convention’s 54 chapters. These chapters 

are number: two (non-discrimination), three (the best interest of the child), five, (parental guidance 

and the child’s evolving capacities) six (the child’s right to life and maximum survival and 

development), eight (preservation of identity), twelve (respect for the views of the child) and 

eighteen (parents’ joint responsibilities assisted by the State). Nation-wise I have limited my study 

to South Africa and its legal system such as the Constitution’s Bill of Rights, the PEPUDA 

(Promotion of Equality and Prevention of Unfair Discrimination Act), but also The Child Care Act 

which provides the answer to at what age children can act independently from their parents, 

regarding surgeries, and when they need their parents’ consent or assistance. Consequently, I study 

UN’s and South Africa’s way of ‘understanding’ and dealing with the Intersex complexity and 

                                                 
k See also Marchant & Kirby, 2004: 96. 
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Intersex infants. The reason for choosing this topic tracks back to when a professor introduced the 

topic to me in mid 2004 when taking the course “The History of Sexuality” at UNSW in Australia. 

The reason for conducting my studies in South Africa is that last semester (July-December 2005), I 

studied at the University of Stellenbosch which enabled me to do some research on the Intersex 

debate and the Intersex activism in South Africa. Since the people’s movement in civil society of 

South Africa is generally known for being strong and wide, partially due to its historical 

experiences such as Apartheid I therefore found it interesting to conduct my studies there. The 

research data has predominantly been collected from the Cape Town area (The Western Cape) but 

also from the northeast cities Pretoria and Johannesburg (Gauteng). 

 

With regards to the dissertation’s theoretical framework, I will use relevant parts from specific 

human rights and citizenship rights frameworks that are directed to young children and theories on 

‘differences’. These theoretical frameworks discuss children’s human and citizenship rights univer-

sally i.e. the theoretical frameworks will neither show consideration for different societies’ cultures 

nor religions, even though the empirical data will need to consider South Africa’s diversity. The 

theories will instead have a universal approach towards children’s rights as citizens and human 

beings. However, it is important to state that the human right’s framework generally looks at rights 

on a global level, while citizenship rights concentrates on the citizen’s rights on a national level.  

 

Even though the limitations of the dissertation are drawn to South Africa, the UN and Intersex 

infants, this research and its results can be useful for other cases where human rights and 

citizenship rights are associated to ‘new differences’ and bring them into focus. Such ‘new 

differences’ are brought to our attention by claims from groups in society who feel that their 

human and citizenship rights are at stake. It is viewed as a concern because their status as 

‘different’ does not fit into the generally accepted concept of what is the norm. 

 

1.3 Aim and questions of study 
  

The aim of this dissertation is to study the interplay between the dual sex and gender norms in 

society and how the medical treatment of Intersex infants can lead to concerns regarding their 

human and citizenship rights. The topic Intersex is chosen because it is still a non-widely 
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researched subject within the field of political science, more specifically of sexual politics. The 

paradigm of human rights and citizenship rights is important to me; since it contains some of the 

most important rights we as human beings can relate to and seek justice in if and when we have 

been ill-treated. When introducing the dual sex and gender paradigm, the Intersex individual’s 

human and citizenship rights become a rather ‘new’ way of investigating and questioning the use 

of the rights, and whom the rights are supposed to cater for. Since the human rights and the 

citizenship rights represent some of the core pillars within political science I will, as already 

mentioned, investigate relevant parts of UN’s Convention on the Rights of the Child and relevant 

parts of South Africa’s legal system in relation to Intersex infants. Moreover, the medical sphere’s 

‘medical treatment’ and other non-medical institutions view and opinion of this treatment will be 

studied. These approaches will be conducted in relation to some human rights and citizenship 

rights theories with focus on young children and ‘differences’. I will try to comprehend how, if, 

and in what context young Intersex children are mentioned/not mentioned, included/excluded 

within UN’s Convention on the Rights of the Child, within South Africa’s legal system and within 

some of the nation’s different institutions. Moreover, how this ‘medical treatment’ is viewed upon 

and expressed. The thesis will also try to evaluate whether the present human and citizenship rights 

for young Intersex children, are updated to their needs, considering their vulnerable situation. As a 

result the findings may be useful for other countries, where the voices of Intersex minority groups 

struggle to be seen, heard, accepted and respected, instead of being treated as cases of medical 

charity. In my thesis it is hence suggested that Intersex children, must be treated with justice and 

dignity, despite their human ‘differences’. (Chase & Domurat Dreger, 2005: 10) 
 

Questions of study 
 

1. How does the gender and sex dualism relate to the treatment of Intersex infants in relation to their 

human and citizenship rights? 

 

2. How are Intersex infants mentioned/not mentioned and included/excluded within UN’s Convention 

on the Rights of the Child? 

 

3. How are Intersex infants mentioned/not mentioned and included/excluded within South Africa’s 

legal system? 
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4. How are Intersex infants in practice medically treated by different South African medical institutions 

that have an affect on their actual life?  

 

5. If the treatment, of Intersex infants by different South African institutions, leads to concernsl of their 

human and citizenship rights, in what circumstances and in what ways does this occur? 

 

1.4 Former research 
 

Research and studies on Intersex is not a new phenomenon. In earlier research (from the 1700s) the 

Intersex individuals were referred to as ‘Hermaphrodites’, and it was often looked upon as some-

thing related to ‘sickness’ and ‘homosexuality’ (Domurat Dreger, 1999: 5-10). Previously, and 

very much up until 1993 the studies related to Intersex were primarily linked to the medical sphere. 

Matters started to change in 1993 when the feminist biologist Anne Fausto-Sterling wrote and 

published an articlem arguing the fact that having only two sex categories was simply not enough 

in our society since so many children (roughly 1 child in 2000n) were born with some form of 

‘atypical’ sex anatomy. She argued that there should be at least five sexes.o Since then the Intersex 

‘debate’ has also developed into an ethical and a moral question, due to the fact that so many have 

been ‘normalized’ and ‘fixed’ without the child’s informed consent. (Fausto-Sterling, 1993: 20)  

 

In relevance to this subject, there are scholarly articles written about human rights and citizenship 

rights in relation to children, however, few dissertations. Most scholarly articles and books argue 

that the way Intersex individuals and children have been medically treated is morally and ethically 

incorrect. In most recent papers these corrective surgeries are stated to be an act that goes against 

the child’s human rights, but that is where it ends; at the point of writing I have not as of yet found 

a paper, dissertation or a book that has as its specific purpose to investigate into depth the medical 

treatment of DSD/Intersex infants in relation to their human rights and citizenship rights.  

 

                                                 
l The term ‘concern’ is used rather than the term ‘violation’ due to South Africa’s history where accusations regarding 
violations of human rights will, of less degree, lead to dialogue than if the term ‘concern’ is used. (Cohen, 2006-05-02) 
m This article was published in The Sciences and The New York Times with the title “The Five Sexes: Why male and 
female are not enough”. 
n Read more about this statistics in chapter 2.2 – ‘Hermaphroditism and its technicality’. 
o The five sexes will be explained under chapter 2.3.1 – ‘Intersex and sex’. 
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Although I did find one 27 page scholarly journal written in 2004 by Kate Haas, with the title: Who 

will make room for the Intersexed? which discussed the ‘forced’ medical interventions with the 

goal of reconstructing an Intersex child’s sex. Haas investigates this phenomenon in relation to 

different laws and different nations. One of the laws mentioned is UN’s Convention on the Rights 

of the Child, but not studied in detail. (Haas, 2004) 

 

Haas also brings to attention the first Intersex court case, in the worldp, which took place in 

Colombia1995. There the highest court – the Constitutional Court, addressed the issue of whether 

it is legal to impose non-consented genital corrective surgery on children. After hearing the 

teenager Gonzalez’s appeal, which brought forth that the young teenager as a child had been 

‘forcefully’ operated on to reconstruct ‘his’ gender, the Colombian Constitutional court found that 

the motives behind the surgery had “violated against the boy’s fundamental right to human dignity 

and gender identity” (Ibid.: 49). The Colombian Constitutional court based its decision on the 

Colombian Constitution and the International Covenant on Human Rights guaranteed by the Inter-

American Court of Human Rights (Ibid.: 49-50). (Ibid.) 

 

Additionally, San Francisco’s Human Right’s Commission was asked, in May 2004, by many 

Intersex activists and ‘normalized’ Intersex victims in the U.S.A. to reconsider its human right 

laws. This 110 page long report with the title: A Human Rights Investigation into the Medical 

‘Normalization’ of Intersex People was a public hearing by the human rights commission of the 

city of San Francisco. A number of Intersex individuals who had been subjected to corrective 

surgery procedures witnessed in public regarding how the surgeries had affected their lives. 

Academics with knowledge related to the phenomenon gave their opinion to how the matter had 

been treated in the past and how it should be dealt with in the future. Medical and parental 

perspectives were also given to the phenomenon. This eventually led to a long list of recom-

mendations on how society respectfully should deal with this matter in the future. (Arana, 2005) 

 

In South Africa Sally Gross, the founder of the Intersex community in Cape Town, also brought in 

late 2003 the Intersex human rights debate to the South African Human Rights Commissionq and 

                                                 
p Colombia’s highest court’s involvement in addressing the legality of performing gender reconstruction surgery on 
children is still the only court in the world that has addressed this issue. 
q South African Human Rights Commission hereafter will be referred to as SAHRC. 
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asked them to investigate the nation’s Intersex intervention. Hence the SAHRC has taken upon the 

task to investigate whether some form of legal model is needed to regulate non-medically 

necessary genital reconstructions on children born with DSD conditions. (Intersex Initiative,2004b) 

 

In New Zealand, the founder of ITANZ (Intersex Trust Aotearoa New Zealand) Mani Bruce 

Mitchell, has pushed their Human Rights Commission to investigate the extent of discrimination 

directed towards Intersex individuals. (Gendertalk, 1997) In response, the Commission has under 

chapter 5.2 – “Right to freedom from discrimination”, in their “New Zealand Action Plan For 

Human Rights – Priorities for Action 2005-2010”, expressed that:  

 
(…)Specific concerns about legislative protection against discrimination are addressed in the section of 
this plan on the legal framework. Better data collection is needed to measure accurately the extent of 
discrimination. However, there is evidence that people who experience mental illness, transgender 
people, and Intersex people are three groups who face discrimination in New Zealand. This section 
focuses on improving the human rights of these specific groups (New Zealand Human Rights 
Commission, 2005) 

 

As a result the Commission will during the 2005-2010 period investigate the discrimination 

experienced by Intersex people in New Zealand and then come to some form of conclusion on how 

this type of discrimination should be dealt with. (Ibid) 

 

These cases are examples of sexual political activism, which aim to put an end to a minority 

group’s suffering and subjectification of discrimination in relation to their human rights and 

citizenship rights. However, they are not scholarly dissertations.  

 

To see how widespread the academic and scholarly sphere is within the subject I used various 

search engines. When entering the Swedish national library webpage (LIBRIS) and searched on 

national essays with the topic “Intersex and human rights” or in Swedish “Intersex och mänskliga 

rättigheter”. Through this search I found zero links that matched. When looking at Södertörn 

University College’s own published essays, I found oner and it was not written in relation to 

human or citizenship rights. This essay instead investigated how Intersex individuals in Sweden 

                                                 
r Henrik Hirseland wrote in 2001 his Bachelor dissertation in relation to Intersexed, with the title “Erreur de sexe: 
ofrivilliga uppror mot en ohållbar könsordning”, at Södertörn University College’s Gender faculty. Can be found on 
<http://miks.kib.ki.se/search*swe/X?SEARCH=Henrik%2C+Hirseland&SORT=D&submit=Skicka>. 
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from the 1880s to the 1920 were treated by doctors and how the social construction of two genders 

and sexes forced these individuals to live as walking pathologies. (Hirseland, 2001)  

 

Performing a standard LIBRIS search on “Intersex and human rights” I received zero matches, on 

“Intersex and citizenship rights” zero matches, or in Swedish “Intersex och mänskliga rättigheter” 

zero or “Intersex och medborgerliga rättigheter” zero matches. I then did a simple “Intersex” 

search on LIBRIS and found 15 matches where about two were of interest – Alice Dreger’s 

Intersex in the age of Ethics (1999) and Natalie Josso’s The Intersex Child (1981). When doing a 

similar search but with the word ‘Intersexuality’ 12 links matched but only two were of interest – 

Morgan Holme’s Rethinking the Meaning and Management of Intersexuality (2002) and Sharon 

Preves’ Sexing the Intersexed: an analysis of sociocultural responses to Intersexuality (2002). The 

search ‘Intersexual’ I was given nine matches but none of them were of relevance for my research. 

A final search with the term ‘Hermaphrodites’ resulted in a match of 12 and only one was of 

interest – Alice Domurat Dreger’s Hermaphrodites and the Medical intervention of Sex (1998). 

 

Google’s search engine was used with the phrase: ‘Intersex and human rights’ I found many 

websites and a lot of information about Intersex peer support groups bringing forth the human 

right’s perspective. Such groups are ISNA, Bodies Like Ours, Intersex Initiative, AISSG, AISSGA, 

ISOSA, UKIA, ITANZs and many more together with gay and lesbian activists’ home pages. 

When doing a search on “Google Scholar” there was one interesting scholarly journal written on 

the theme: Intersex surgical intervention and human rights. This one was specifically written in 

regards to Intersex children and their human rights, and there was also a reply from the AIS 

Support Group Australia. This article, written by Carina Dennis with the title The Most Important 

Sexual Organ, basically discusses how Intersex surgery disregards children’s human rights. The 

article together with a reply from AISSGA, argue that Intersex children are not given their fair 

chance to make informed decisions about their future sex and gender identity, since surgery can 

have serious consequences on the child in the future. Therefore these interventions need to be 

postponed until the child is able to comprehend its individual situation. (Dennis, 2004: 390-2 & 

Briffa, 2004: 695)  

 

                                                 
s The shortenings are addressed under the title Abbreviations, after the Abstract.  
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There are many moral and ethical activists and academics supporting the argument for leaving 

Intersex infants alone and to let the young child decide for itself what to do when it is mature 

enough to comprehend its own situation. Some of them are Anne Fausto-Sterling, Alice Domurat 

Dreger, Charyl Chase, Sharon E. Preves, William Reiner, Keith Sigmundson, Kenneth Kipnis, 

Milton Diamond, Sally Gross, Mani Bruce Mitchell to name a few. They have all published or 

raised their voices regarding this matter and some of them have already been mentioned in chapter 

1 and subtitle 1.1. However, since none of their scholarly work has discussed, in depth, the Intersex 

infants’ surgical intervention in relevance to children’s human and citizenship rights, I believe this 

study can complement the research within this field.  

 

1.5 Method & Comments on the sources 
 

This dissertation attempts to investigate how our society’s norms regarding sex and gender are 

based on the male/female polarity, which affects the way Intersex individuals are treated by society 

in general. Since I am attempting to do a case study and direct the research on South Africa I find 

Robert Yin useful. Yin’s concept units of analysis, helps define what kind of case one’s research 

questions refer to. (Yin, 2003: 24-6) Consequently, this is a case study of how human differences, 

such as one’s sex, gender, age, condition, ethnicity, cultural and religious background, may lead to 

discrimination, oppression and violation of rights. The assumption is that if differences are 

accepted and respected, this can lead the way for persons being assigned the same rights, but in a 

way suited for each particular group. Oppression and concerns regarding oppression, can take 

many forms, however, genital corrective surgery, in this case, is in focus which ‘tries’ to 

‘normalize’ what is different and not part of the norm. Moreover, the units of analysis of this thesis 

is how being a young child and being ‘different’, i.e. being an Intersex infant, can lead to measures 

that can be of concern regarding the Intersex child’s human and citizenship rights. The rights 

concepts in this thesis discusses the right to be recognized, respected and have an impact on 

decisions, i.e. the genital corrective surgery. 

 

As mentioned earlier the dissertation’s empirical material will be relevant parts of UN’s 

Convention on the Rights of the Child. This information has been gathered from reading the 

original Convention and by reading the Implementation Handbook for the Convention on the 
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Rights of the Child prepared for UNICEF by the Committee on the Right of the Child. In addition I 

have also interviewed UN representatives in both Sweden and South Africa. Since UN representa-

tives should have the same ‘understanding’ and value of the Convention, it is in practice irrelevant 

which UN representative I interview and where they are situated, as long as they are ‘experts’ on 

relevant parts of the Convention on the Rights of the Child for this study. This argument comes 

from the belief that the representatives of UN all constitute its values and its understandings of 

human rights, irrespective of their geographical location. However there may be differences in 

awareness, between Sweden and South Africa, which can lead to an interesting comparison.  

 

The remaining empirical materials are laws, documents (established by the SAHRC) and the 

nation’s different institutions’ ‘treatment’, medical treatment and view of the treatment of Intersex 

children with regards to the three folded theoretical approach. This information will be gathered by 

interviewing representatives of different institutions and the SAHRC. The SAHRC is responsible 

for protecting the South African citizens by means of various human right laws that are 

implemented on national level as citizenship right laws. Hence the theoretical frameworks will be 

related to two different locations and realities (UN and South Africa) to discuss the use and the 

understanding of human and citizenship rights in relation to Intersex infants.  

 

This dissertation will attempt to interpret the information given through interviews and by reading 

South Africa’s different laws and UN’s Children’s Convention. (Alvesson & Sköldberg, 1994: 12) 

This is also related to how I understand epistemology and ontology. Epistemology refers to the 

theory of knowledge, i.e. what the researcher knows about the world and how that researcher has 

attained that knowledge, (Marsh & Stoker, 2002: 19), while ontology, discusses the researcher’s 

view on the surrounding’s nature/reality, i.e. the theory of what actually exist. The issue then 

becomes the question: Is reality separated from our thinking? (Ibid: 18)t  

 

Alvesson and Sköldberg argue that it is more important to ask oneself when the theory one uses is 

of use, instead of using the positivistic characteristics of falsifying or verifying the theory and the 

way it has been used. They suggest that it is more important to see how a theory can be applied 

within a certain context. I assume that the theories I will use will be applied in a ‘new’ context 

                                                 
t See also Brömdal & Niklasson, 2005: 6-8. 
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which in itself will discover a different way of using theories. This means that the theory is useful 

because, it, together with the ‘real world’ that I investigate (empirical data), interact with one 

another and produce a more ‘valuable’ meaning. (Alvesson & Sköldberg: 31-3) As a result this 

dissertation believes that formulations of words and expressions are useless unless they are inter-

preted and attain meaning in a social context and through language where it is understood and 

used; and these are some of the pre-understandings within the large definition of hermeneutics. 

(Ibid.: 39 & Palmer, 1969: 33). I will hence use the theories to ask questions in relation to the 

empirical data.u   

 

The thirteen interviews I have conducted within the six different fields, are semi-structured, which 

according to Steinar Kvale “is a sequence of themes to be covered, as well as suggested questions. 

Yet at the same time there is an openness to changes of sequences and forms of questions in order 

to follow up the answers given and the stories told by the subjects” (Kvale, 1996:124). The 

contributing informants have been chosen from a list of individuals participating at a seminar, 

organized by the SAHRC in 2003, in association with the topic Intersex in South Africa. 

Furthermore, by performing GOOGLE searches in order to see which individuals in South Africa 

are involved in this subject. The interviews carried out have followed a general guide but has 

changed somewhat depending on what informants I have met and what their answers have been to 

the questions. Hence, I have had to adapt my questions to the situation at the time. The interviews 

have then been recorded, and then transcribed.  

 

As an Interviewee I am aware of the interpersonal dynamics that can take place in an interview 

situation and acknowledge the reciprocal influence that both I as an interviewee and the 

interviewed have on each other. The interpersonal dynamics is taken into account in the interviews, 

as well as in the analysis. I recognize and acknowledge this fact, rather than try to seek to reduce 

the effect of the relation. (Ibid.: 35-6 & 109 & Kvale, 1997: 104)v

 

The way I, as an interviewee, have interpreted the information attained from the informants is 

according to me related to Kvale’s “Hermeneutical Circle” which basically means that 
 

                                                 
u I See also Brömdal & Niklasson, 2005: 6-8. 
v Ibid. 
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the understanding of a text takes place through a process in which the meaning of the separate parts is 
determined by the global meaning of the text, as it is anticipated. The closer determination of the 
meaning of the separate parts may eventually change the originally anticipated meaning of the totality, 
which again influences the meaning of the separate parts, and so on (Ibid.: 47).  

 

As a result the ‘hermeneutical circle’ implies that the way one understands a text, or an interview, 

involves a process. This process of understanding is interpreted and affected by one’s pre-

understanding of the topic and the subject. Hence the interpretation of the texts and the interviews 

are not presumption-less, since one can not ‘simply’ leave the world of knowledge and the 

understanding of traditions we are infiltrated in. (Ibid.: 47-8) w

 

On the topic of a thesis’ validity and reliability: a study is valid if it studies what it intends to study, 

and reliable when the method accurately calculates and measures the data collected. (Bergström & 

Boréus, 2000: 34-5) This can in real terms be translated if, I, as a researcher, have designed my 

studies so it would be possible to find answers to my research questions. This implies that the 

chosen theories are suitable for the aim of my study, and that I can use the information given to me 

truthfully, i.e. by analysing the information and reaching interesting conclusions. This has been 

done by presenting the information, i.e. public UN and SAHRC documents, the informants’ 

arguments, and by promptly referring to my sources, in clear steps to allow the reader to make its 

own judgement.  

 

1.6 Data/Materials 

 

To find the empirical data for the thesis I have based the study on interviews with two UN  

Representatives – one in Stockholm, Sweden and one in Pretoria, South Africa. UN’s Convention 

on the Rights of the Child and the Commission’s interpretation of the Convention’s different 

articles, relevant for this study, have also been studied. The institutions that have been investigated 

in South Africa are firstly, the medical institution which includes: two paediatric endocrinologistsx, 

one urologist, one paediatric surgeon, one clinical geneticist, and one social worker. These 

                                                 
w See also Brömdal & Niklasson, 2005: 6-8. 
x An endocrinologist is a doctor who specializes in treating disorders of the endocrine system, such as diabetes, 
hyperthyroidism, sex hormone disorder (such as DSD or Intersex disorders) (…) A disease due to a disorder of the 
endocrine system is often called a "hormone imbalance," (…) (Wikipedia, 2006j). 
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individuals represent the medical sphere from the Red Cross Children’s Hospital, Groote Schuur 

Hospital and Tygerberg Children’s Hospital in Cape Town. Secondly, a legal institution – the 

SAHRC, where I was in contact with the head of the parliamentary unit – a human right’s lawyer. 

Thirdly, the founder of the South African Intersex peer support group ISNA, and fourthly, the 

executive director of the NGO Engender. Finally, a Johannesburg based director and producer of 

the documentary The 3rd Sex, which discusses Intersex in South Africa, is included. The document-

ary itself will be used as empirical data as well. As mentioned before, the medical treatment by the 

medical sphere will be studied and the non-medical institutions will give their view and opinion on 

how the present treatment takes form in South Africa. As stated the references show that this study 

has mainly gathered its empirical data from the Western Cape and from Gauteng, and should hence 

predominantly be regarded as a case study on these areas. The collected empirical data put in 

perspective with the theoretical framework, is predominantly based on primary sources.  

 

Next chapter will give some background information into the Intersex ‘debate’ and clearly shed 

some light into how the Intersex phenomenon can be viewed in other ways than ‘simply’ a medical 

matter. This chapter is also presented because it can clarify the means behind the problematization 

and the challenge this dissertation poses. 

 

2. Intersex through time 
 

Being born as an Intersex individual has always been a complicated situation for the child, its 

parents and the medical team. Therefore, it is even harder for a person not involved in the subject 

to apprehend it. This chapter will therefore briefly try to explain a) how the Intersex condition has 

been viewed in history, b) give a concise presentation of the Intersex technicalities and c) 

investigate into the reason why some children are born with a DSD condition and some are not. I 

will present some of the various forms of DSD and how our dual sex and gender system pose 

difficulties for the ‘middlesex’ individuals. Finally I will give a brief understanding of where the 

Intersex debate lies today and possibly what the future may hold for the Intersex individual, and 

why this future looks as it is. 
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2.1 Hermaphroditism and the story behind Hermaphroditus 
 

Salmacis and Hermaphroditus, painted by Bartholomeus, Spranger in 1585. 

(Wikipedia, 2006a) 

 

In the Greek mythology the character Hermaphroditus (or 

Hermaphroditos) was the son of Hermes, also known as Mercury, and 

Aphrodite, also known as Venus. Hermes means in mythic relation the 

messenger or the connector, and Aphrodite is characterised and known 

as the goddess of love, lust and life and brings forth the motivational 

force. (Gilbert, 2002: 68-9) Hermaphroditus is one of two mentioned 

‘hermaphrodites’ in the Greek mythology (the other one is Tiresias) 

and was originally born as a ‘boy’ but later in life transformed into a ‘hermaphrodite’. The story 

behind the transformation is written in book IV of Ovid’s. (Wikipedia, 2006a)  

 

The term Hermaphrodite has been used to describe individuals born with ambiguous genitalia or 

ambiguous biological sex. The term is also used in zoology, to describe how different organisms 

have both female and male sexual organs, and this can be found in a number of species such as 

fishes, frogs, snakes etc. (Wikipedia, 2006b) 

 

When looking at how the term ‘Hermaphrodite’ was viewed upon in the early modern time, the 

English Parnassus Joshua Poole (1657) describes a Hermaphrodite as: “Ambiguous, promiscuous, 

mixed, sex-confused, mongrel, neuter, effeminate” which shows that the Hermaphrodite was 

characterised as a feminine ‘man’ or a masculine ‘woman’ (Poole in Gilbert, 2002: 9). The 

Hermaphrodites were also at the time given characters and figured as if they were linked and 

connected to “a god, a monster, a marvel, a monarch, a man, a woman, a transvestite, a sodomite” 

(Gilbert, 2002: 9). The monstrous description given at the time had to do with the belief that they 

had been physically mutated into monstrous human beings and the monstrousness was simply 

connected to their flesh and genital appearance. (Ibid.: 12-3) 

 

 

 19

http://en.wikipedia.org/wiki/Image:Salmacis_and_Hermaphroditus.jpg


 

 

Image of the ‘reclining hermaphrodite’, a sculpture from the collection of the Museo Nazionale de Roma's Palazzo 
Massimo Alle Terme. Photographed by Ryan Friesling. (Wikipedia, 2006b) 

 

During the 1800s it became more common with gynaecological checkups and military medical 

examinations, which lead to a ‘common’ understanding of what a ‘true’ woman and a ‘true’ man 

physically looked like. Hence, the realization of Hermaphroditism became known and was in fact 

found not to be as unusual as one believed. However, they were still grouped with homosexuals 

and seen as ‘outcasts’ of society. At the time few surgical interventions were put in practice, which 

meant that the medical teams left their bodies the way they were born. (Chase & Dreger, 2005: 11-

2) However, before going any further I need to describe the technicalities linked to Intersex and 

DSD.  

 

2.2 Intersex/’Disorder of Sex Development’ and its technicality 
 

It is important to state that approximately one in 1500/2000 children are born with some form of 

DSD condition, and there is a spectrum of conditions since the they depend on where one draws  
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the line for what a DSD condition isy, regarding the individual’s internal and external sex 

anatomies and the chromosomal statusz. (ISNA, 1993-2005a & ISNA, 1993-2005b). This leads to 

the fact that it is hard to keep statistics on the number of Intersex children born. Being born with a 

DSD condition or being one’s parent is not something that is ‘talked about’, and because the 

feelings of ‘shame and secrecy’ exist, leads to it being harder to keep an update on how often these 

births occur. Having that said, the approximate numbers still show that the number of Intersex 

births is more common than it is believed to be.  

 

When looking at the technicalities and the reason why some children are born with DSD condi-

tions, a brief outline to the occurrence is needed, and this will be done by firstly describing the 

‘more common’ and then the ‘less common’ sex developments. I will predominantly refer to John 

Hopkins Children’s Centre’s guide for parents and family members of Intersex children, since it 

describes the Intersex development, in a fairly simply way, from a medical point of view. 
 

2.2.1 The more common and less common sex differentiations 
 

According to John Hopkins Children’s Centre, a ‘normal’ sex differentiation can in a ‘simple’ way 

be described in four steps: 
 

1. Fertilization and determination of genetic sex 

2. Formation of organs common to both sexes 

3. Gonadal differentiation  

4. Differentiation of the internal ducts and external genitalia (Wisniewski, 2001:4). 

                                                 
y The figures vary; Fausto-Sterling argues that 17 children out of thousand are born as Intersexual in some form 
(Fausto-Sterling, 2000:18) and that approximately one in 1000 to 2000 children born with Intersex characteristics are 
considered ‘ambiguous’ enough to be advised surgery of some form (Phornphutkul, et al., 2000: 136). Other argue that 
the number is lower and that approximately one in three thousand is born with some form of Intersex characteristics 
(Melton, 2001: 2110) and some meet in the middle and say that approximately one in 2000 are born as an Intersex 
child (Diamond & Kipnis, 1998:4). I therefore choose to take the number argued by ISNA, which is somewhere in the 
middle – one in 1500/2000. ISNA argues that “the number comes out to about 1 in 1500 to 1 in 2000 births. But a lot 
more people than that are born with subtler forms of sex anatomy variations, some of which won’t show up until later 
in life” (ISNA, 1993-2005b). 
z “Intersex is a socially constructed category that reflects real biological variation… In the same way, nature presents 
us with sex anatomy spectrums. Breasts, penises, clitorises, scrotums, labia, gonads—all of these vary in size and 
shape and morphology. So-called ‘sex’ chromosomes can vary quite a bit, too. But in human cultures, sex categories 
get simplified into male, female, and sometimes Intersex, in order to simplify social interactions, express what we 
know and feel, and maintain order. So nature doesn’t decide where the category of ‘male’ ends and the category of 
‘Intersex’ begin or where the category of ‘Intersex’ ends and the category of ‘female’ begin” (ISNA. 1993-2005a). 
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I will not go into too much detail regarding the biological technicalities behind the Intersex 

condition, because it becomes somewhat irrelevant to the aim of this thesis. However, it is still 

important to know the fertilization development which leads to the determination of the child’s 

genetic sex. Hence, the mother’s egg contains 23 chromosomes, which includes an X chromosome, 

which is combined with the father’s sperm. The father’s sperm also contains 23 chromosomes, 

which either includes an X or a Y chromosome. When the sperm meets the egg, the fertilized egg 

has either a pair of 23 chromosomes of 46 XX (genetically female) or 46 XY (genetically male). 

(Ibid.:4) 

 

With reference to the Intersex condition, which is the less common sex differentiation, it occurs 

when there are ‘errors’ in a foetus’s development at any of the four steps described on the previous 

page. While the Genetic sex, ‘problems’ can occur at fertilization when the chromosomal sex is 

established, which can lead to the, so called, Turner Syndrome where a ‘girl’ has a 45 XO 

karyotype (and not 46 XX) or for example when a ‘boy’ with Klinefelter Syndrome has a 46 XXY 

karyotype (and not 46 XY). Other genetic conditions are when ‘women’ have a 46 XY or a 47 

XXY karyotype and some ‘men’ have a 46 XX or a 46 XXY karyotype. This leads to the 

conclusion that even though the majority of ‘men’ are born with the genetic sex of 46 XY and 

‘women’ with the genetic sex of 46 XX, all individuals are not born with this genetic sex 

configuration, which then results in some form of Intersex condition. (Ibid.: 11) 

 

Another form of an Intersex condition is the Gonadal sex, when a bipotential gonad is incapable of 

developing into testes or an ovary. The inability to develop testes may occur if a gene such as the 

SRYaa is not present or deficient. When this is the case, a 46 XY foetus will not receive the SRY 

signal to develop testes despite the presence of a Y chromosome. Additionally, a 46 XY foetus 

may begin to develop testes, this development can however be let down, and result in that the 

Mullerian inhabiting substance and the androgen production may go missing or diminish(Ibid.: 11). 

 

A third sex differentiation which leads to DSD conditions is the Mullerian and Wolffian duct 

development, which is exemplified by when the MIS secretion together with a lack of or the failure 

                                                                                                                                                                 
 
aa SRY is defined as the sex determining region of the Y chromosome. 

 22



to respond to androgens can lead to the foetus lacking ‘female’ and ‘male’ internal duct structures. 

Another example where there is an absence of MIS but instead androgens secretion can lead to a 

foetus developing both ‘male’ and ‘female’ internal ducts to various degrees. (Ibid.: 12) 

 

The last sex differentiation connected to Intersex conditions, and the most obvious one, is linked to 

the External genitalia, and these are usually classified in three categories: normal female, 

ambiguous, and normal male but with a very small penis (micropenis) (Ibid.: 12). 

 

The way our society has interpreted the biological sex into two categories has as shown lead to 

some difficulties, since all human beings are not simply born with a 46 XX or 46 XY chromosomal 

configurations. The two sex categorisations have therefore lead to enforced ‘normalization’ of 

Intersex infants to fit either one of the two sexes. Hence, the information above is relevant in the 

sense that Intersex conditions are not ‘exclusively’ an issue of medical professionalism, but can 

instead be used as a proof in relevance to how wide the spectrum of sex is. The way the Intersex 

condition has been treated, in the past and in the present, suggests that ‘we’ as members of society 

need to think in more flexible terms with reference to the human sex.  

 

After having briefly explained and described the biological and technical ‘reasons’ behind more 

common and less common sex developments, the following chapter will describe the Intersex 

debate since the 1950s and onwards, in correlation to the sex paradox. 

 

2.3 Intersex since the 1950s 
 

Since the 1950s when the New Zealand psychologist John Money came into the Intersex sphere 

which then was strictly, a medical domain, neither ethical nor moral implications were embraced in 

relevance to the medical treatment. Since then Intersex ‘patients’, from the 1950s and onwards, 

have realised their situation and openly talked about it, which has resulted in a progressive change 

within the Intersex human right’s debate. The following two chapters will therefore focus on the 

predominantly, U.S.A. based, Intersex debate since the 1950s, the sex-and-gender-paradox and the 

sex-and-gender-categorisation which have had large consequences on the lives of Intersex 

individuals. I will begin with the complexities involved in the notion of Intersex and sex. 
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2.3.1 Intersex and sex 
 

Sex is usually referred as “specifically to particularly male or particularly female anatomy and 

physiology” (Domurat Dreger, 1998: 88), but when we talk about sex today, individuals are most 

commonly legally defined as a ‘woman’ if ‘she’ has the 46 XX chromosomal combination, and a 

‘man’ if ‘he’ has the 46 XY combination. However since we have individuals born with other 

configurations such as 45 XO, 46 XO, 46 XXY, 46 XXX, 46 XYY, 47 XXY, 48 XXYY, 48 

XXXY, 49 XXXXY etcetera (Bomalaski, 2005: 11, Haynes, 1999: 191, Rothblatt, 1996: 6-7, 

Money, 1996: 29-33 & Fausto-Sterling, 2000: 52) this leads to the assumption that this definition 

needs to be more flexible and expand to include a larger group of individuals.  
 

In the late 1950s when, John Money, the master mind behind the encouragement of promoting 

cosmetic surgery on Intersex individuals became involved and things started to change. Money 

believed that one’s sex and gender could be constructed, which resulted in Intersex infants being 

genitally reconstructed to the sex it physically mostly resembled, or the sex which was practically 

easiest to reconstruct (chromosomal configurations were not added in). Moreover, because it was 

easier to construct a vagina in comparison to a penis, most boys with a ‘micropenises’ were 

constructed into girls. (Chase & Domurat Dreger, 2005: 12-5, Fausto-Sterling, 2000a: 20-1, 

Fausto-Sterling, 2000b: 46-7, Melton, 2001: 2110) In some cases this has had devastating 

consequences where patients have been treated with no individual respect, i.e. genitally 

reconstructed without their approval, which has resulted in incorrect and/or non-medically 

necessary ‘treatment’. (Vetenskapens Värld, 2005)  
 

However, we have to ask ourselves is if these surgeries are ‘necessary’ for the child to live a full 

and complete life? Furthermore, are these surgeries physically necessary for the child, i.e. are they 

defined as ‘emergencies’, and therefore crucial and vital for the child’s life and health?bb When the  

                                                 
bb Lottie born in the early 1960s with an Intersex condition, explains how she was brought up as a boy due to her 
physical appearance, but was untouched and allowed to decide for herself if she wanted to go through surgeries or not. 
After she turned 30 she could no longer accept her sex or gender, and decided to follow her inner voice: she wanted to 
stop living a lie and become the woman she always felt she was. Today she has gone through several internal and 
external surgeries to combat her gender identity belonging, and feels comfortable with her present sex and gender 
identity and lives today as a lesbian woman. Even though Lottie was untouched she was still brought up as a ‘boy’, and 
as a result argues that Intersex children should be given a gender neutral upbringing, and not a gender fixed one. 
According to Lottie the upbringing is a forgotten matter, and can harm the child’s gender identity development as 
much as the surgeries can, because of their secrecy and shame environment. (Lottie, 2006-03-25 & 2006-04-18) 
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San Francisco Human Rights Commission formed their recommendations they found that: 
  

Infant genital surgeries and sex hormone treatments that are performed for the treatment of physical 
illness, such as improving urinary tract or metabolic functioning, and have not been shown to alleviate 
pain or illness are unnecessary and are not medical or social emergencies (Arana, 2005: 17). 

 

The San Francisco Human Rights Commission moreover stated that: “It is ethically wrong to treat 

people differently or unfairly because they are perceived by others to be ‘monsters’ or ‘oddities’ 

(Ibid.: 17). However, in some cases there are concerns as to whether the ‘extraneous’ reproductive 

tissues might potentially turn ‘malignant’ and lead to cancerous tissues (Cole & Gorman, 2004) 

which in those cases would lead to that some form of surgical intervention is necessary. However, 

this does however not change the reality that Intersex infants still today are ‘normalized’ to fit 

either the male or the female sex. Parents are also advised by doctors to let their child undergo 

cosmetic surgery and hormonal treatment so the Intersex child will experience a gender upbringing 

as ‘normal’ as possible.  

 

As already mentioned, Intersex individuals have often been kept from the truth about the fact that 

they have had surgery as a young child, which means that the ‘normalizing’ corrective surgery was 

un-revealed to the Intersex child. (Chase & Domurat Dreger, 2005: 13-4) Due to this, the Intersex 

debate turned in 1993cc into an ethical and moral dispute, where the human and civil rights 

paradigm became evident. The question at issue was whether the Intersex child should be ‘fixed’ in 

early infancy to fit into our two-sexes-society, or if the child should be left alone to decide for itself 

when it is competent enough to comprehend what course of action is appropriate, i.e. to undergo 

surgery or not. The question accordingly is, do we have too few sexes, since approximately 1 in 

1500/2000 children are born as Intersex individuals, or should we not categorize humans in sex and 

gender at all, and find an alternative? (Ibid.: 13-4, Arana, 2005: 8, & Fausto-Sterling, 2000a: 20-3) 

Since Intersex conditions are relatively common, the ‘two sex’ theory should, according to Anne 

Fausto-Sterling, transform into a belief that we at least have five sexes. She argues, that the various 

forms of Intersex conditions can be interpreted as the demand of five sexes: the true male, the true 

female, the true hermaphrodite (who has one testis and one ovary), the male pseudohermaphrodite 

                                                 
cc This year the feminist biologist Ann Fausto-Sterling published an article published in The Sciences and The New 
York Times which discussed the existence of Intersex conditions which was the starting point for Intersex activism. 
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(who has testes and some female genitalia but no ovaries) and the female pseudohermaphrodite 

(who has ovaries and some aspects of male genitalia without testes) (Fausto-Sterling, 1993: 20). 

 
The non-in scale image illustrates 
the “Phall-O-Metrics”, which 
basically indicates the medically 
acceptable and unacceptable sizes 
of the new born child’s clitoris or 
penis. The picture is taken from 
the book Sexing the Body and 
drawn by Alyce Santoro. (Fausto-
Sterling, 2000b:59) 
 

Despite Anne Fausto-

Sterling’s broader view of 

sex, her five sexes, still 

categorizes sex even though 

the numbers of sexes have 

increased. Obviously, the 

five-sex-argument leads to that Intersex conditions become a matter where Intersex infants are, in a 

reduced scale, ‘normalized’ and ‘fixed’. However the fixation of categorizing sex still remains. As 

Thomas Laqueur expresses in his book Making Sex: Body and Gender from the Greeks to Freud, 

“sex is a shaky foundation” (Laqueur, 1990: 135).  

 

Following chapter will connect the notion of categorizing sex with the notion of categorizing 

gender in relation to Intersex infants. When examining the male and the female polarity the focus 

will be on the medical teams and the parents. 

 

2.3.2 Intersex and gender 
 

One’s sexual identity is often referred to as gender (Rothblatt, 1996: 22), and in this chapter I 

intend to explain how medical teams believe that one can construct a gender identity by imposing 

genital reconstruction and as a result ‘fix’ the Intersex infant’s sex. 
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When a child is born and the medical team is ‘confused’ over what ‘sex’ the child is, i.e. a DSD 

condition, the medical team is automatically also confused as to what gender the child has. The 

Intersex condition hence leads to a sudden “gender dilemma” where both the parents and the 

medical team are confused as to what gender the child should be assigned. (Dreger, 2002)  

 

The notion that Intersex infants can be assigned ‘one’ sex goes hand in hand with the belief that 

one can be assigned the gender identity that is associated with the reconstructed genitalia (sex). 

John Money, 1972 (1996) and 1976, had a strong believe for this theory. Money argued that when 

an Intersex infant is born it needs treatment in the form of surgical intervention so the child fits the 

‘sex’ it seems the closest to. This way the Intersex child, as it grows up, feels a sense of belonging 

to the physical sex and the gender that goes with it. As a result the child will develop a gender 

identity suited for the surgically corrected sex. Hence, according to Money, if an Intersex child is 

born and is chromosomically a ‘boy’ but resembles a ‘girl when it comes to the internal and 

external genitalia (46 XXY, Klinefelter’s syndrome for example) the paediatric team can through 

surgical intervention, hormonal treatment; the Intersex child can with a ‘feminine’ upbringing  

become a ‘girl’ and relate to the ‘female’ gender identity. (Money, 1996: 15-6) If the Intersex child 

is not ‘fixed’ and not ‘normalized’ to one sex, the gender identity of the child can be disturbed and 

confused. Money makes a comparison with languages where he says that if a child is taught to be 

bilingual from day one, it will confuse the child and result in that the child does not fully 

comprehend any of the languages. Therefore, the child should be taught one language fully, which 

will lead to full comprehension of the language, just like imposing genital reconstruction which 

will result in full comprehension of one gender identity. (Ibid.: 15-8 & Money, 1976: 88-90) 

 

Money believes that the Intersex infant needs to be ‘fixed’ and ‘normalized’ into one fitting sex 

and reared as that sex from the period of a baby. This will be done with the help of hormones and 

by a sex specific rearing for the rest of the Intersex individual’s life, and eventually the person will 

identify itself with the reconstructed sex and gender. Moreover, Money argues that the genital 

corrective surgery together with the hormonal treatment need to take place when the Intersex 

individual is a baby, which is the period in life when the ‘gender identity gate’ is open. It is open 

from the day the child is born till approximately when it reaches 18 to 24 months of age. 

Furthermore, the sex has to be assigned and the genital reconstruction has to be imposed before the 
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‘gate’ closes. (Ibid.: 176, 181, Money, 1976: 90, 98 & 119, Colapinto, 2000: 37 & 60 and Melby, 

2002: 4) If the surgery is imposed after the gate has closed Money reasons as following:  

 
A child upon whom a sex reassignment is imposed during this formative perioddd does not, as a rule, fare 
well in psychosexual differentiation, and may never differentiate the appropriate new gender identity so 
as eventually to fall in love in agreement with it. Forced changes of sex at a later age, without consider-
ation of gender identity status, are likely to result in iatrogenic psycho-pathology (Money, 1996: 16). 

 

Money and his followers hence believe that the physical, internal and external sex can be 

constructedee. The constructed sex theory with the belief that the child in its first two years of life, 

can be reared into the gender identity suited to the reconstructed genitals, leads to the belief that the 

Intersex ‘problem’ can be ‘resolved’. According to Money, everyone can be happy and relieved at 

the result – both the medical team and the parents, and eventually the Intersex child, since this 

theory ‘supposedly’ solves the mystery of gender identity in relation to DSD conditions.  

 

Some paediatric medical teams of today still believe that it is better not to fully inform the parents 

of what condition the child has, because it is still believed that if the parents have any doubt in the 

relevance of the child’s gender, the parents might send ‘mixed’ signals to the child, which can lead 

to an “insecure gender identity” (Daaboul, 2004: 1476). Both these cases –  the genital 

reconstruction of the sex and of the gender identity, is still medically ‘accepted’ and something that 

is done without the child’s informed approval and sometimes done without the parents’ complete 

understanding of the condition’s complexity. (Ibid.: 1476-7 & Arana, 2005)  

 

This gender identity construction, in relevance to both sexes and genders, is often reconstructed 

with a number of reasons, firstly, the idea that development of the gender identity will be more 

stable. Secondly, the psychosexual and psychosocial outcome for the child will improve. Thirdly, 

the parents’ anxiety will be alleviated and the clinicians’ anxiety will also be relieved. In reference 

to the ‘female’ sex, the possibility to have a vagina created is believed to give the individual a 

psychological relief and the possibility of vaginal intercourse in adolescence. (Creighton, 2004: 44-

5) However as Creighton argues, “there is no evidence that surgery promotes a stable gender 

                                                 
dd ‘During the formative period’ implies to the period of age that the ‘gender identity gates’ has closed. 
ee Sex can be constructed in the sense of physicality, not in the sense of its function, i.e. genital reconstruction cannot 
lead to fertility for example – it is instead all about constructing a sense of belonging of one’s sex and gender by 
surgically constructing the sex. 
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identity” (Ibid.: 44). Despite not knowing the future results, many children are assigned a sex and a 

gender early in life through surgery, hormone treatments, therapy and ‘gender-consistent’ rearing. 

Despite this ‘strenuous’ will and effort to produce a matching gender identity with the constructed 

sex, has lead to that many Intersex individuals in adulthood have wished to reverse this treatment. 

(Bouma & Looy, 2005: 170) Hence, as many adult Intersexed argue, this dual construction does 

not necessarily serve its intentions and the best interest of the child. (Woodhouse, 2004: 57)  
 

However powerful and convincing Money’s theories have been to the paediatric sphere around the 

world regarding infants born with an DSD condition, Milton Diamond and H. Keith Sigmundson 

(1997) reacted strongly against Money’s view on how Intersex cases have been and should be 

managed. Diamond and Sigmundson wrote two articles in 1997 which strongly opposed the genital 

corrective surgery that took place early in the Intersex infant’s life. They instead argued that 

“Underlying our guidelines is the key belief that the patients themselves must be involved in any 

decision as to something so crucial to their lives” (Diamond & Sigmundson, 1997b: 1046). 

Moreover they advice “(…) referring the parents and the child to appropriate and periodic long-

term counselling rather than to immediate surgery and sex reassignment, which seems a simple and 

immediate solution to a complicated problem” (Diamond & Sigmundson, 1997a: 303). Both of 

them argue that no evidence support the argument that individuals are psychosexually neutral at 

birth or that ‘healthy’ psychosexual development is dependent on the appearance of the genitals. 

Moreover long-term follow-up studies are necessary; to unravel the Intersex complexity rather than 

dealing with it as if a simple solution will ‘solve it’. (Ibid.: 303)  
 

Bouma and Looy also focus on the fact that the gender concept is inflexible just like the concept of 

sex. To assign an Intersex child with a sex and its matching gender and then believe that it will 

work out is rather simplistic and naive. They argue that Intersex individuals sometimes do not feel 

that they belong to one specific gender identity at all, but rather to both at the same time. 

Moreover, they argue that there is a need of a third gender and the possibility to identify oneself 

with a genderless state, i.e. with a pansexualff or a  

                                                 
ff  “Pansexuality is a sexual orientation, distinct from bisexuality and characterized by potential aesthetic attraction, 
romantic love and sexual desire for anybody, including those people who don't fit into the gender binary of 
male/female implied by bisexual attraction. It is sometimes described as the capacity to love a person romantically, 
irrespective of gender. Some pansexuals go so far as to claim that gender and sex are meaningless to them” 
(Wikipedia, 2006d). 
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pangendergg identity. (Bouma & Looy, 2005: 169) It is however important to point out, that no 

medical team, academic individual or Intersex activist group (such as ISNA) argue against the 

newborn child being given a gender identity. They rather argue that the child should be given the 

gender identity of a girl or a boy, but that the enforcement of gender construction in the form of 

genital reconstruction should be postponed until the child is competent enough to comprehend its 

own condition. (Cole & Gorman, 2004 & Melby, 2002: 4) Hence, the Intersex individual must be 

given the opportunity to “more effectively participate in the decision and help ensure that the 

surgically fashioned gender fits the child’s subjective sense of self” (Cole & Gorman, 2004).  

 

Next chapter will depict what the Intersex discussion could concentrate on in the future, and how 

society as a whole can become more flexible in not discriminating against those who are not part of 

the social norm. ‘Normalizing’ Intersex infants should hence become history in the future. 

 

2.3.3 Intersex in the future 
 

The Intersex debate has changed dramatically from the 1950s to the 1990s, and today it is active in 

proposing and making recommendations which at the end of the day can change the present 

treatment Intersex individuals receive by different institutions. When examining the human rights 

investigation in San Francisco May 2004, regarding genital and sex ‘normalization’ of Intersex 

infants, the Human Rights Commission found 23 general recommendations that could improve the 

treatment of Intersex individuals. These include that an Intersex condition should not hinder an 

individual to be treated with equal respect and equal rights just as any other human being. It brings 

forth how general information for the public needs to be distributed as to gain a general 

understanding of the existing Intersex conditions.hh Intersex Initiative, a peer support group, argues 

similarly and says that if the situation is to improve for Intersex individuals in the future the 

following points need to be fulfilled: 

• disclose diagnosis and explain what it means; 

                                                 
gg “Pangender is a term for people who feel that they cannot be labeled as female or male in gender. These people feel 
that they are; mixed gender, identify equally with ‘both’ genders, are both male and female, feel that they are 
genderless or feel that they are some other gender all together” (Wikipedia, 2006e). 
hh These 23 recommendations can be found on pages 25-7 when the document is downloaded from: 
<http://www.isna.org/files/SFHRC_Intersex_Report.pdf>. 
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• distinguish biomedical issues from psychosocial issues; 

• distinguish medical emergency from things that can be dealt with later; 

• distinguish medically necessary treatment from cosmetic or “normalizing” treatment; 

• explain that surgery is not necessary for gender assignment, nor does it guarantee that the child would 
grow up feeling comfortable as the assigned gender; 

• discuss less drastic alternatives to surgery, including counseling and support groups to address 
psychosocial difficulties that may arise; 

• acknowledge that we do not yet have sufficient follow-up studies to know whether Intersex surgeries 
are more helpful or harmful to the child's well-being; that some adults who experienced these surgeries 
as children feel physically, emotionally and sexually damaged by them; 

• and, offer referrals to knowledgeable therapist, support groups, advocacy groups, and others with 
similar experiences (Intersex Initiative, 2004a). 

 

On the basis of the aspirations above, it would seem that this issue no longer remains a medical 

issue but is also a political matter where the human rights and citizenship rights perspectives must 

be recognized and respected. The following chapter will present the dissertation’s theoretical 

framework which is based on ‘differences’ and young children’s human and citizenship rights. 

 

3. Theoretical Framework 

 

In this chapter I intend to present the dissertation’s theoretical framework and approach which is 

threefold and concentrates on young children. The first theory looks at the theoretical debate 

regarding being perceived as ‘different’, the second looks at human rights and children, and the 

third looks at the debate on citizenship rights and children, i.e. Intersex infants’ rights as 

‘different’, as citizens and as human beings. When studying and investigating the meaning and the 

use of human and citizenship rights in relation to children, I first and foremost need to clarify the 

meaning of a ‘child’ and the discussion on ‘politics of difference’ before presenting the human 

rights’ and citizenship rights’ frameworks. 

  

When approaching the first theoretical framework – the notion of being ‘different’, I have chosen 

to examine two theorists’ scholarly work: A Body of Writing: 1990-1999 (2000) by Bronwyn 

Davies and Justice and the Politics of Difference (1990) by Marion, Iris Young. 
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When studying the dissertation’s second theoretical framework – human rights and children, I have 

chosen to mainly examine four theorists’ work: The New Handbook of Children’s Rights: Comp-

arative Policy and Practice (2003) edited by the sociologist Bob Franklin, (et al.) Children, Rights 

and The Law (1992), Marian Karen’s Human Rights of Children: An Emerging Story (2001) and 

Martha Minow’s Rights for the next generation: A feminist approach to children’s rights (2004).  

  

When studying the third theoretical framework – citizenship rights in relation to children, I have 

predominantly chosen to examine Young Children’s Citizenship: Ideas into practice (2004) edited 

by the family and child sociologist Bren Neale, Micha de Winter’s Children as Fellow Citizens: 

participation and commitment (1997) and Women, Citizenship and Difference (1999) by Nira 

Yuval-Davis and Pnina Werbner.  

 

The dissertation’s theoretical framework will predominantly be based on these scholarly texts, and 

this chapter will begin with an introduction and clarification of the meaning and limitations of the 

framework ‘child’ and ‘young child’, under the following subtitle (3.1). 

 

3.1 Being a ‘young child’ 
 

According to the online encyclopaedia Wikipedia a ‘child’ is “a young human being. Depending 

on the context it may mean someone who is not yet an adult, or someone who has not yet reached 

puberty (someone who is prepubescent)...” (Wikipedia, 2006c). The Oxford Dictionary defines a 

‘child’ as “a young human being below the age of full physical development” (Oxford Colour 

Dictionary, 2001: 112). The UN defines, that a child “means every human being below the age of 

eighteen years unless under the law applicable to the child, majority is attained earlier” and is 

increasingly “physical and mental immature” the younger the child is (UN, 1989: Preamble). Bob 

Franklin, 2003, agrees with the above mentioned explanations but adds that: a child’s life is 

divided into four stages from birth till the day it reaches adulthood, namely: infancy, childhood, 

adolescence and early adulthood, which means that these stages will require different needs, rights 

and responsibilities. (Franklin, 2003: 25) Moreover an infant, according to the Oxford Dictionary, 

is “a child during the earliest period of life (…); now most usually applied to a child in arms, a 
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babe; but often extended to include any child under seven years of age (…)” (Oxford English 

Dictionary, 1989). 

 

Another definition of the meaning of a ‘young child’, is referred to as a newborn child (a baby) 

until they are seven years of age.ii As clarified throughout this thesis, especially under subtitle 1.2 

– Limitations, this study concentrates on young children – infants, because it is in this age group 

that the first and the following genital reconstructions take place, without the Intersex infant’s 

informed consent/refusal. 

 

Having clarified the meaning of a ‘young child’, the following chapter will, with reference to Iris 

Marion Young, bring forth the view of ‘politics of difference’. This chapter intends to show how 

the dual human rights’ and citizenship rights’ frameworks, in the case of Intersex infants, may be 

related to the liberal perspective of society. The theoretical frameworks of national citizenship 

rights and global human rights are connected when presented, with the belief that we are all the 

‘same’. This belief leads to exclusion of ‘difference’, because the rhetoric of ‘sameness’ still 

follows a ‘norm’. (Young, 1990: 157-9 & 169) 

 

3.2 ‘The Politics of Difference’ 
 

When the classic term ‘liberation’, with regards to the elimination of group differences, is brought  

into the sphere of politics, it ideally transcends group difference. However, Young (1990) criticises 

this conceptual form of assimilation which “promotes equal treatment as a primary principle of 

justice” (Ibid. 157-9 & 169). According to Young, recent social movements of oppressed groups 

challenge this ideal form of liberation, because a positive self-definition of group differences is 

more liberatory than eliminating group differences, based on the assumption that we are all the 

‘same’ (Ibid.). Furthermore, Young argues that: 
 

Instead they [oppressed groups] have seen self-organization and the assertion of a positive group cultural 
identity as a better strategy for achieving power and participation in dominant institutions. Recent 
decades have witnessed a resurgence of this ‘politics of difference’ not only among ‘racial’ and ethnic 
groups, but also among women, gay men and lesbian, old people, and the disabled (…) If the only 
alternative to the oppressive exclusion of some groups defined as Other by dominant ideologies is the 

                                                 
ii See also Marchant & Kirby, 2004: 96. 
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assertion that they are the same as everybody else, then they will continue to be excluded because they 
are not the same (Ibid.: 159 & 168). 

 

Hence if society continues to ignore and deny group differences, especially in law and policy, and 

they argue that everyone is the ‘same’, group oppression will continue because “one group 

occupies the position of a norm, against which all others are measured” which lead to that “distinct 

categories turn difference into exclusion” (Ibid.: 169). A society’s laws and policies should 

therefore recognize ‘differences’ and heterogeneity. (Ibid.: 10 & 169) 

 

The condition for social justice is according to Young democracy. Everyone, despite their 

‘differences’, needs to be included and be able to participate in decision-making that directly or 

indirectly will affect their lives. Constituted participation in decision-making for oppressed groups 

and their ability to express their interests and experiences in public on an equal basis with other 

groups, will lead to decreased group oppression. Moreover this can only happen when democracy 

is a reality; therefore, democracy is the element and the condition for social justice. (Ibid.: 91-5) 

 

Bronwyn Davies (2000) a professor at University of Western Sydney, within the School of 

Education, states in her book A Body of Writing how our dual sex and gender categories have a 

large effect on how we perceive each other. Our present society’s narrow minded understanding of 

gender leads to that “people whose gender is not immediately obvious create an uncertainty in the 

correct reading of signs” (Davies, 2000: 27). Because sex and gender is categorized, everything 

that is outside these categorizations becomes ‘different’ and ‘strange’, and are therefore closely 

linked to the discussion on ‘politics of difference’. Davies argues that we in society “perceive the 

world from a gendered subject position and we re-create the sexist world by re-creating the 

male/female dualism in the things we say and do” (Ibid.: 41) which, at the end of the day, makes it 

complex to be an Intersex individual and even more an Intersex infant, since the enforcement of 

the sex and gender norm is constantly re-created by ourselves.  

 

These frameworks focused upon by both Young and Davies can also be applied to young Intersex 

children, where the individual’s age is seen as one difference and the child’s condition as another. 

This in turn will be applied to the dissertation’s other two theoretical frameworks, where general 

human rights’ and citizenship rights’ theories related to young children will be presented. This will 
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be done by firstly presenting the child’s human rights perspective and secondly by presenting the 

child’s citizenship rights perspective. 

 

3.3 Children’s Human Rights Perspective 
 

This chapter intends to present the human rights perspective in application to children and with 

what rights, they, as human beings in general should have. Let us start with a short historical 

background about how human rights were established and how they then can be applied to the 

notion of human rights and ‘difference’. After clarifying the notion of human rights in relevance to 

its history and the paradigm of ‘difference’, I will then present theories based on young children’s 

human rights. Lastly a reconstructed theoretical approach will be given on children and their 

human rights, relevant for this specific dissertation. 

 

3.3.1 The History of Human Rights and ‘Difference’ 
 

The concept of human rights, natural rights and rights in general entered the arena of discussion, 

approximately 300-400 years ago, where it was ‘only’ connected to ‘men’. It was the notion of 

rational and autonomous manhood that denied other categories of human beings, such as ‘women’ 

and children, to be part of the network of rights. (Alderson, 2003: 155-6) However, since then the 

conditions have changed and ‘women’ and children are consequently now part of the rights 

concept. The human rights concept in relation to children is although still a rather new 

phenomenon and needs to be discussed and explored further.  

 

Martha Minow, (2004), states that when discussions related to children’s entitlement to human 

rights two questions arise; firstly, what determines a child’s rights and secondly, what amount of 

rights should a child receive? This depends on issues such as the child’s age, experience, and 

competence etcetera. These two questions in the end lead to an issue of ‘difference’ – “assumptions 

about the differences between children and adults” (Minow, 2004: 1). Minow states that:  
 

Although societies throughout time have drawn distinctions between children and adults, the specific line 
drawn has shifted; in our culture and legal system, there is no one line or single characteristic commonly 
understood to signify adulthood. Different demarcations result from focusing on age, behaviour, 
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biological development, indications of mental status, and relationships between the individual and other 
persons, not to mention any combination of such factors (Ibid.: 1-2). 

 

This struggle regarding the child’s right to equal recognition can be put in relevance with women’s 

rights’ struggle to be recognized and entitled human rights. Here, the difference was stated between 

‘men’ and ‘women’. Minow believes that we, the general society, should as a result stop 

comparing children’s abilities with adults’ abilities, just like the way ‘women’ were (and still are) 

compared with ‘men’s’ abilities and instead address both children’s and adults’ common 

connections and needs. (Ibid.: 2-3) 

 

The discussion here on the paradigm of ‘difference’ is important because it oppresses children’s 

human rights due to the fact that their capacities are not compatible with adults’ capacities. This 

comparison shows that children are being put aside from enjoying the same rights as adults, 

because children are believed to be underdeveloped in comparison to adults, and as a result not 

entitled to the same rights as adults. In this case, ‘difference’ and the ‘other’ is the child, which is 

opposed by adults and adulthood. 

  

In summary, I have clarified the notion of what a child is, presented the paradigm of ‘difference’ 

and given a brief history of the human rights. The following chapter will bring forth some of the 

different perspectives that exist on human rights in reference to children and young children. 

 

3.3.2 Different Perspectives on Children and their Human Rights 
 

When focusing on the notion of global human rights, some argue that an individual should not be 

able to have rights if one cannot claim rights individually i.e. “that only those capable of claiming, 

demanding or waiving rights can be the bearers of rights” (Campbell, 1992: 4). This means that a 

child who cannot claim, demand nor waive rights is neither entitled to rights. Others are less 

conservative and reason that there should be limitations regarding the entitlement to rights, and that 

the child’s age and (general) maturity should be deciding factors. Hence the older you are as a 

child the more rights you are entitled to. (Ibid.: 2) Many disagree with this type of theoretical 

approach and instead believe that, “rights have the important and distinctive function of protecting 

individuals against unwanted and illegitimate interventions in the right holders’ lives” (Dworkin in 
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Campbell, 1992: 6). Also children are included in this equation, because their interests should be 

protected too. (Campbell, 1992: 6) This automatically leads to the question ‘who is to determine 

what the child’s best interestsjj are and on what grounds are the decisions based on? Since children 

are dependent on others who have power over their lives (O’Neill, 1992: 38) they become subject 

to vulnerability, i.e. young children are more vulnerable to be victimized because they often do not 

have the possibility to protect their own interests. (Freeman, 1992: 54)  

 

Since it is believed that a child cannot make rational decisions that will serve its best interest due to 

the belief that the child’s intelligence is yet undeveloped compared to an adult, the parents come 

into the picture. The parents are often seen as the protector of the child and will decide what the 

child wants, and what is in the best interest of the child. This belief is according to many totally 

‘normal’, especially the younger the child is. (Brennan & Noggle, 1997: 4)  

 

Miek de Langen, 1981, argues forcefully against the statement, and means instead that parents and 

other adults should allow children to participate in decisions that have an impact on their own life. 

These adult groups should have more trust and belief in the child’s ability to make individual 

decisions, instead of adults making decisions for them, which can have unforeseeable 

consequences on the child’s life. De Langen argues 

 
the fact that children are not yet grown up is an excuse by parents, social workers, teachers, judges and 
many other adults to follow their own interpretation of the child’s interest and to set demands and make 
decisions that may have far-reaching consequences for children which no one can foresee (…) Why are 
adults, who are in a much stronger position in many respects, so afraid to take children seriously and to 
grant them a large degree of autonomy? (de Langen, 1981: 487). 

 

de Langen firmly questions why are adults so reluctant to grant the child the space of autonomy? 

Furthermore, Marian Koren states that “human rights are based on the restoration of human 

dignity” and that:  

 
coercive, degrading and abusive treatment is contrary to the notion of human dignity. This inherent 
dignity applies to all members of the human community as an inalienable right. Children are often called 
the touchstone of human dignity. It is only when we take the child seriously that we realize the 
importance of human dignity as the prerequisite of human rights (Koren, 2001: 243-4).  

 

                                                 
jj The best interest of the child will be discussed in chapter  3.3.3 
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Koren continues to argue that a child must be considered as an individual, who has its own rights 

just like any other human being, regardless of the individual’s age. Koren says that, “legal 

protection includes having rights and being informed about them, having the possibility to exercise 

these rights effectively, protecting one’s interests, and eventually being able to enforce these 

rights” (Ibid.: 245). As a result children should be able to have an influence in their own lives, i.e. 

have an opinion on things that will have an effect on their individual lives. Children hence have the 

right to be respected, the right to information and the right to participate in decisions, that, in the 

end of the day have direct impact on their individual life. (Ibid.: 246) 

 

Since children’s rights have become established they have been used as a framework that 

recognizes the relationship children have between their parents and the state. Consequently, this 

leads to a relationship, where the child is in focus and is often believed to be incapable to express 

its view. (Minow, 2004: 3) Minow argues that children are “double dependent” because 
 

their dependency is constructed by legal rules and also is in their lives as lived. This double dependency 
situates children outside the sphere of rights-bearing persons in a system that makes independence a 
premise for the grant of rights. Children’s dependencies specifically situate them within the sphere of the 
private family, where parents stand between children and the state (Ibid.: 20). 

 

The triangular relationship can be put in perspective with Bob Franklin’s human rights theory in 

reference to children. Franklin, 2003, argues that ‘we’ need to keep a distinction in mind when we 

discuss rights; the distinction should be made between legal versus moral rights and welfare versus 

liberty rights. When it comes to the legal and moral rights, the legal rights are given to human 

beings in a specific state or polity (they are context specific), which are rights children are entitled 

to as well. The moral rights are, on the other hand rights linked to ‘human rights’ or ‘natural rights’ 

which do not have legal support. Hence, human rights and natural rights are claimed to be 

universal because it is believed that all human beings, including children, have the right to posses 

them. Due to the common factor: humanity, the concept human rights is believed to be a 

worldwide right that all humans should be entitled to. (Franklin, 2003: 20-1) The second 

distinction between welfare rights versus liberty rights, argues that welfare rights refer to how 

children’s welfare should be protected even if this involves that the child experiences restriction of 
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choices and behaviour. The welfare rights are hence paternalistickk. The liberty rights are the 

welfare rights’ opposite; they focus on the child’s self determination, i.e. that the child should have 

a larger influence, participate in decision-making and be given the freedom to choose things even 

when the decision might not serve the child’s best interest. (Ibid.: 21) 

 

This naturally leads to the discussion of what is in ‘the best interest for the child’ and who is 

legitimised to make that decision, in relation to what and based on what? Furthermore how can ‘the 

best interest of the child’ be interpreted? The next chapter will try to focus on these specific issues. 

 

3.3.3 ‘The best interest of the child’ 
 

Since, it is believed that a child is immature in various ways, it is assumed that a child cannot make 

a decision that will serve its best interest and protect its own integrity and dignity. The younger the 

child is, leads to an increased belief that this is the case. Therefore the one who has the authority to 

control, protect and enhance the child’s best interest are the parents since, “they have the interest of 

children at heart” (Freeman, 1992: 55). (Ibid, Campbell, 1992: 9 and Brennan & Noggle, 1997: 4) 

 

The idea behind ‘the best interest of the child’, regardless of who the guardian is, i.e. the parent or 

another adult, they are to protect and enhance the child, however, it is the adult that still needs to 

treat the child as a person and as a holder of rights. The one’s holding the power over the child still 

has to respect the child’s autonomy – actual and potential autonomy. (Campbell, 1992: 65-6) 

 

Samantha Brennan and Robert Noggle argue, 1997, in relation to the ‘stewardship conception’, that 

parents (or other adults controlling the best interest of the child) need to help the child to assert its 

rights, and this is done when the parent takes upon the role as a steward. According to Brennan and 

Noggle there are three sets of duties that a parent-as-steward must embrace towards the child: “(1) 

the duty to not violate the rights of the child, (2) the duty to prevent others from violating the rights 

of the child, and (3) the duty to promote the interests of the child” (Brennan & Noggle, 1997: 12). 

Since the parents have the duty to promote and advance the best interest of the child, it ultimately 

                                                 
kk “Paternalist attitudes in a family are typically used to restrain children from activities the parents perceive to be 
dangerous, immoral or otherwise inappropriate” (Wikipedia, 2006h) 
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means that the parents have the right to exercise their own judgment and their own interpretation in 

carrying it out. Hence the parents have the power and the right to exercise significant discretion in 

limiting the freedom of the child, which, within this concept, is not seen as it outweighs the basic 

rights of the child. (Ibid.: 13) 

 

Serving the best interest of the child can be established in various ways. According to Bob Franklin 

(2003) it is sometimes in the best interest of the child to make ‘wrong’ decisions, because that is 

the only way for children to understand the difference between ‘right’ and ‘wrong’ just like adults. 

Hence a child can only mature when autonomy and decision-making is handed to it, and an 

excessive protection and hindering the individual its autonomy and decision-making, will lead to 

increased incompetence regarding its own life and its own situation. This is based on the idea that 

if a child is not allowed greater independence and to take part in decision-making then the child 

will make the wrong decision, the best interest of the child will not be served. What will serve the 

best interest of the child is to allow the child to experience and participate in decision-making 

which will enhance the child’s understanding of what interest serves them best. This means that a 

child can make mistakes and hopefully learn from those mistakes and understand what went 

wrong. If children are constantly protected from making mistakes, how and when will society and 

parents expect those children to start experiencing decision-making?  This idea firmly stresses for 

an increased autonomy and participation in decision-making for children and that making mistakes, 

on the contrary to the ‘Stewardship conception’, serves the best interest for the child because it 

gives the child increased life experiences. (Franklin, 2003: 22-4) 

 

Franklin also believes that giving children increased rights depending on their age is a misleading 

conception, it should instead be that, children are given increased rights depending on their 

competence, which is something one earns through participation. It is in the best interest of the 

child to include it in participating in decisions that will have consequences for the child and its 

future. Including the children in decisions as early as possible and as often as possible will lead to 

children increasing their comprehension of what interests actually serve them best. (Ibid.: 25) 

 

Both Iris Marion Young and John Stuart Mill, stress that democracy is the key in the importance of 

participation. Young argues that constituted participation in decision-making for oppressed groups 
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and the ability for them to express their interests and experiences in public on equal basis in 

comparison with other groups, will lead to decreased group oppression. (Young, 1990: 91-5)  Mill 

argues similarly and defends the superiority of democracy by stressing that one of democracy’s 

core pillars is the importance of participation. Mill argues that:  
 

if all mankind minus one, were of one opinion, and only one person were of the contrary opinion, 
mankind would be no more justified in silencing that one person, than he, if he had the power, would be 
justified in silencing mankind (…) But the peculiar evil of silencing the expression of an opinion is, that 
it is robbing the human race; posterity as well as the existing generation; those who dissent from the 
opinion, still more than those who hold it. If the opinion is right, they are deprived of the opportunity of 
exchanging error for truth: if wrong, they lose, what is almost as great a benefit, the clearer perception a 
livelier impression of truth, produced by its collision with error (Mill, 1985: 76). 

 

The best interest of the child is as a result something that can be interpreted and vary from one 

parent to another, one society to another and from one culture to another. There are, however, 

strong arguments, as the diverse theories have shown, to allow children to partake in decision 

making and grant them autonomy. As Mill and Young both argue, participation is the means for a 

democracy to stay alive, and through participation the human being will also become a convinced 

democrat. The participation hence increases the possibility for the best interest of the child being 

served, because the child will enhance its life experiences and life related competence. Yet, how is 

the best interest of the child served when the child, according to the parents and medical expertise, 

needs medicalisation? The next chapter will present children’s human rights in relation to medical 

intervention. 

 

3.3.4 Children’s human rights and medical intervention 
 

When defining and describing a child’s behaviour or condition as an ‘illness’ or a ‘disorder’, the 

issue is in the hands of powerful parents and professional medical teams. By defining the child as 

ill or having a disorder can lead to forced ‘normalization’ without the child’s informed consent.ll 

Vicki Coppock argues that if a child is diagnosed with some form of disorder or illness, 

medicalisation seems appealing because it then removes some of the stigma attached to the child’s 

disorder. In these situations parents feel pressured to decide what is best for their child, therefore 

they often turn to medical expertise and authorities, because they have greater knowledge about 
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how to ‘treat’ the disorder. This according to Coppock may lead to conflict of interest because it is 

assumed that whatever the medical team and the parents agree to concerning medicalisation, is 

inherently also something the child agrees to. Thereby the medical profession overrules the parents 

because the parents believe the doctors ‘know better’. Moreover, the parents overrule the child and 

leave the child powerless in their decision-making, which can have life lasting consequences for 

the Intersex child. The parents here believe that they are making a decision that serves in the best 

interest of the child, however this is done without consulting with the child so that it can make an 

informed consent or refusal. (Coppock, 2003: 139-49) 

 

Due to the fact that the child is ‘young’ often results in the child not being informed or under-

stands the various existing forms of medical interventions, the intervention’s potential positive and 

negative effects, and what alternatives there are available for the child. Coppock believes that:  

 
There is no valid excuse for a child or young person to be excluded for actively participating in this 
decision-making process. To ensure that a child or young person has sufficient understanding and 
intelligence to make an informed decision about their treatment requires that adults allow them the 
information and opportunities for discussion they require (Ibid.: 151). 

 

Instead of medical interventions the young child needs to be informed about its condition and go 

through counselling, until it comprehends its situation and can make a decision for itself, regarding 

what will serve the best interests from its point of view. (Ibid.: 152) 

 

Another scholarly author who theorized children’s human rights in relation to health care and 

consent is Priscilla Aldersson. Aldersson argues that all human rights that exist in our society are 

“inalienable and integral to all human beings, including babies” (Aldersson, 2003: 156). Priscilla 

asks the questions: At what age are children actually allowed to begin forming and expressing 

views in health matters that have affect on their future life? When are the children allowed to give 

legal valid consent? (Ibid.: 155) As mentioned before, it is believed that children, especially young 

children, are limited when it comes to their ability to reason rationally and responsibly, because 

they do not think of how a decision can affect them in the long term. According to Aldersson this 

belief is an understatement as children are capable of understanding their situation, and understand 

                                                                                                                                                                 
ll See Coppock, 2003: 139-54 where children’s human rights and medical intervention is discussed in relation to 
children diagnosed with ADHD – attention deficit/hyperactivity disorder. 
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what disorder they have as long as medical teams and parents inform them about it. She believes 

that adults in general have a poor view of a child and its abilities, instead of seeing the child’s 

potential abilities (Ibid.: 162-4), resulting in the child’s health care becoming a decision taken 

between the parents and the medical team. 

 

Aldersson believes that, if the human rights of our society matter so much, infants and children’s 

human rights should not be treated as if they sometimes do not exist. Moreover, the child must 

actively take part in its health car. Aldersson states that it is neither fair nor right, that a young 

child’s health care rights are questioned and trivialised over, when health care will play such a 

large role in the child’s future life. Hence, the child has to be correctly informed about its 

condition, allowed its autonomy, participate in decision-making and later consent or deny the 

health care available for the child. We need to believe that children can make decisions that will 

serve their best interest, since they are the ones who will experience and live with the decisions. 

This exemplifies how important the human rights are and how important it is, not to exclude 

children from taking active part in their life and future. (Ibid.: 165-6) As a result a child should 

“(…) be protected against unnecessary investigations and actions, as well as irrelevant medical and 

scientific tests” (Boelen-Vanderloo, 1989: 458). 

 

After presenting several different views on young children’s human rights, I need to apply them to 

the young Intersex child. The Intersex child’s status as ‘different’, both when it comes to its age 

and condition, leads to the need to reconstruct the theoretical approaches presented. Hence the 

following chapter will reconstruct the human rights theory in a way that is relevant to study the 

phenomenon of the young Intersex child in relation to non-consented medical intervention. 

 

3.3.5 My restructured theory on children’s human rights 
 

The dissertation assumes the presumption that young children have human rights irrespective of 

their age, sex, gender, sexuality, nationality, religious affiliation, nationality, cultural background, 

ethnicity, medical condition etcetera. Moreover, a child’s rights should not be compared with the 

rights of an adult in the sense that it reduces their human rights. We must instead consider what 

human rights people in general must be entitled to, due to common humanity – despite differences. 
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This chapter therefore intends to reconstruct the way this dissertation will use the global human 

rights theory in relation to young Intersex children. Since the young Intersex children, as 

previously already mentioned, predominately are ‘fixed’ and ‘normalized’ in the early stage of 

their life, the human rights perspective has to evaluate and consider the child’s situation. The fact 

remains that the child is unable to talk, or express its ideas, beliefs, and opinions of any kind in 

relation to their Intersex/DSD condition. This makes the child more vulnerable than if it could 

express, argue, offer opinions over its rights and take part in deciding its individual life. Instead the 

parents are the ones who will represent the child and decide what is in its best interest. 

 

The theoretical perspectives and the discussion on ‘difference’, which Young, Minow and Davies 

bring forth, will be integrated in the sense that ‘difference’ needs to be acknowledged and treated 

with the understanding that difference should not lead to decreased human rights. The dissertation 

intends to use the ‘difference’ status as something that proves human diversity and as a result 

abolishes the ‘norm’ concept. The human being status is therefore viewed as an ‘umbrella status’, 

where humanity unites all human beings and leads to the fact that we all should be treated with 

equal respect, recognition, dignity, participation in decision-making, autonomy, information 

etcetera, despite human ‘differences’.  

 

The Intersex child’s status as ‘different’, both when it comes to its age, and its condition has lead to 

the non-consented and uninformed medical intervention to ‘normalize’ the child’s sex so it fits the 

‘norm’. The Intersex infant will be discussed in relation to some of the theories presented in this 

chapter. These are Minow’s ‘double dependency’ concept, Noggle’s and Brennan’s ‘stewardship 

conception’, Franklin’s ‘legal versus moral rights’ and ‘welfare versus liberty rights’ concept and 

Coppack’s and Aldersson’s theory on informed medical intervention in relation to children. The 

debate on ‘the best interest of the child’ will also be brought forth in relation to the different 

theoretical perspectives. The best interest of the child therefore plays a central part in the 

dissertation’s theoretical approach on the young Intersex child’s human rights.  

 

In summary I have presented different theoretical aspects of children’s human right, and now 

intend to show the link between the global human rights and the national citizenship rights. 
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3.4 Human Rights and Citizenship Rights 
 

This dissertation assumes that the human right concept presents rights for all human beings in the 

world, i.e. on a global level, irrespective of their sex, gender, sexuality, age, ethnicity, religious 

affiliation, nationality, cultural background etcetera. The citizenship rights’ perspective, on the 

other hand looks at the human rights concept on a national level. These national human rights need 

to be protected by the state so citizens can enjoy full entitlement of their rights. Therefore the 

citizenship rights is an entitlement that is limited to state power, while the ‘ideal’ human rights 

concept is something that is constructed above each state, yet, has little legitimating influence if 

not incorporated within the national legal system. The next chapter intends to examine the child’s 

citizenship rights perspective, and the rights of a newborn baby. 

 

3.5 Children’s Citizenship Rights Perspective 
 

To begin I will give a short historical background into the establishment of citizenship rights and to 

whom they were entitled to. This will be followed by a brief clarification of citizenship and 

‘difference’. The core of this chapter concentrates on theories based on children’s and young 

children’s citizenship and their rights as citizens. Lastly, I will give a reconstructed theoretical 

perspective in relation to children and their citizenship rights, which is relevant for this thesis. 

 

3.5.1 The history behind citizenship 

  

The term citizenship is closely linked with the sociologist T. H. Marshallmm who was academically 

active during the 1950s and 1960s. Marshall defined citizenship as “a status bestowed on those 

who are full members of a community. All who possess the status are equal with respect to the 

rights and duties with which the state is endowed” (Marshall, 1950: 28-9). Marshall based 

citizenship on three elements, namely, civil, political and social rights and formulated citizenship 

rights as following: 
 

                                                 
mm See also, T.H. Marshall and citizenship rights in Brömdal & Niklasson, 2005: 20-2. 
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The civil element is composed of the rights necessary for individual freedom – liberty of the person, 
freedom of speech, thought and faith, the right to own property and to conclude valid contracts, and the 
right to justice.(…) By the political element I mean the right to participate in the exercise of political 
power, as a member of a body invested with political authority or as an elector of the members of such a 
body.(...) By the social element I mean the whole range from the right to a modicum of economic welfare 
and security to the right to share to the full in the social heritage and to live the life of a civilised being 
according to the standards prevailing in the society (Ibid.: 10-11). 

 

3.5.1.1 The ‘true’ citizennn

 

According to Ruth Lister, Marshall was so ‘preoccupied’ with the relationship between citizenship 

and social class, that he became blinded to other dilemmas in society such as gender, age and 

‘ethnic’ discrimination. (Lister, 2003: 5, 70 & 77) Even though Marshall’s image of citizenship is 

utopic in many ways, he still forgets other groups’ struggle for recognition in society. (Ibid.: 5) 

According to Bulmer and Rees, Marshall’s universal citizenship theory is mainly excluding 

‘women’ due to their dependency at the time (mid 20th century), i.e. that they were economically 

dependent on their ‘men’. (Bulmer & Rees, 1996: 10)oo

 

However, at the time, the ‘true’ citizen was a ‘man’ and seen as a full member of the community 

‘he’ lived in, and had ‘his’ rights protected by the nation’s legal system. This protection is also 

something John Locke discusses as the ‘social contract’, where the citizen had its property and 

citizenship rights protected in the form of a social contract, by the state. (Yeatman, 1994: 63) 

According to Marshall a citizen is not only entitled to rights but also has responsibilities and 

obligations, (Marshall, 1950: 70) however he points out that there are neither universal rights nor 

duties and that they can vary depending on what society the citizen lives in. (Ibid.: 29)  

 

From the three elements a citizen should have the right to enjoy, (civil, political and social rights), 

yet, Marshall has an increased interest in the social element. The third element should provide all 

the citizens with education, and should function as a preventive measure to minimize potential 

segregation. The citizen should also be provided with some form of shelter/housing and the right to 

selection and location of employment. Even though this is what the citizens should be entitled to, 

the social service benefits, according to Marshall, differ from society to society depending on what 

the individual citizens require in order to minimize society’s inequalities. (Ibid.: 57-65) Marshall 

                                                 
nn See also ‘the ‘true’ citizen’ in Brömdal & Niklasson, 2005: 21-2. 
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also states that even though a law is established, it is much easier to introduce it than to put it in 

practice. Therefore, the citizenship right entitlements, as described in theory, might not correspond 

with how the citizenship rights are practiced. (Ibid.: 58-9) 
 

Since Marshall is ‘blind’ to differences, he is ignorant to other groups’ struggle against 

discrimination and for recognition. Since women and children today are entitled to citizenship 

rights, the debate related to human rights and difference, needs to be studied, which will be done in 

the following chapter.  

 

3.5.2 Citizenship rights and ‘difference’ 
 

The debate and the criticism related to citizenship and ‘difference’ can be found within the feminist 

sphere of political science. Due to the fact that, citizenship was strictly a ‘male’ entitlement, this 

lead to ‘women’ being excluded, due to their status as ‘different’. The differences were however, 

according to the women, no excuse to hinder them from also enjoying citizenship rights. The 

women argued that they must have equal right to recognition as citizens despite them not being 

men. (Voet, 1998: 19 & 22) 

 

Nira Yuval-Davis and Pnina Werbner (1999), argue similarly and state that the ‘modern’ notion of 

citizenship and its rights “have marked from its inception contradictory tendencies: towards 

ordering, control and normalization, on the one hand, and the toleration of uncertainty, scepticism, 

disagreement and difference, on the other” (Yuval-Davis & Werbner, 1999: 2).  

 

The post-modern liberal sphere, where ‘democratic citizenship’ discussions take place, argues that 

society’s plurality and differences must be incorporated under the citizenship right umbrella. The 

way human differences discriminate between citizens is according to these authors unacceptable.  

Categorical definitions by: “gender, nationality, religion, ethnicity, ‘race’, ability, age or life cycle 

state – mediates  the construction of their citizenship as ‘different’ and this determines their access 

to entitlements and their capacity to exercise independent agency” (Ibid.: 5). 

 

                                                                                                                                                                 
oo See also ‘theoretical criticism’ in Brömdal & Niklasson, 2005: 22. 
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Moreover, the citizenship status does not ‘only’ mean the right to carry a particular passport, it 

goes beyond that. Yuval-Davis and Werbner believe that society needs an expansion when it 

comes to the notion of citizenship rights which must include all society’s different groups and 

these groups must as a result be entitled equal value of rights and respect irrespective of their 

differences. The authors argue that the universal citizenship notion that takes place on national 

level must “transcend differences and define all subjects in abstract terms as equal before the law” 

(Ibid.: 10). (Ibid.: 4-5 & 10) 

 

From the information above, one can draw the conclusion that Voet, Yuval-Davis, and Werbner 

argue that they “favour difference and oppose equality (…) more precisely they do not seek 

equality in the sense of sameness but in the sense of equal value, equal respect or equity” (Voet, 

1998: 26). This means that one human being does not have to aspire to be equal and the same as 

everyone else, but be different, push for difference, and be proud of their difference, and yet be 

treated with the equal respect, equal value and entitled equal citizenship rights.  

 

This is where children and young children come into the picture. Young children are seen as 

different and are therefore discriminated and oppressed in society, despite their belonging to 

human kind. The belief is that a child has to go through a ‘normalization’ process before it is seen 

and respected as a ‘complete’ citizen in our society, i.e. it is believed that the child must almost 

have reached adulthood – or a certain age – before it is treated with equal respect and value as an 

adult citizen.  

 

This theoretical approach will as a result concentrate on young children and their status as 

‘different’. The next chapters will present different theories related to children as citizens. I do not 

intend to look into the different obligations applied to the child’s citizenship notion, only the rights. 

 

3.5.3 Children and citizenship (rights)  

 

Since young children, are defined, as being below the age of eighteen, citizenship rights such as the 

right to buy alcohol, cigarettes and the right to vote etcetera will not be discussed here. Moreover, I 

will not examine the different obligations children might have as citizens, but instead focus on their 
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rights as citizens. The rights I intend to discuss are predominately three key concepts developed by 

Neale (2004).The first right is to be recognized which argues that society and adults need to recog-

nize children’s needs and rights. The second is, respect, which argues that parents and adults need 

to respect a child, and this is done when they ‘understand’ the child’s framework. The third right is 

to allow the child to participate in decisions that will affect its life. These three key concepts, 

together with other citizenship rights perspectives related to young children, will be brought forth 

in this chapter. (Neale, 2004: 1-3 & 9)  

 

Save the children argues that “children and young people are frequently considered to not have any 

rights” (Horna, 2002: 12), due to the belief that children are still seen as ‘second-class citizens’ 

because they do not contribute much to society and are not in a position where they can call 

themselves ‘independent’. (de Winter, 1997: 29) Dahrendorf argues that “children are in the 

company of lunatics and criminals in being excluded from active political civil rights, but have all 

the more right to basic provisions and protection” (Dahrendorf in de Winter, 1997: 30). 

 

The argument that a child needs more rights for basic provision and protection, at the same time 

ignores the child’s right to part take in decision-making. Some disagree and argue that participation 

is one of the key factors for children to gain citizenship rights. Roger Hartpp, defines participation 

as “the fundamental right of citizenship (…) referring generally to the process of sharing decisions 

which affects one’s own life and the life of the community in which one lives. It is the means by 

which a democracy is built and it is a standard against which democracies should be measured” 

(Hart in de Winter: 1997:25-6). Hart argues that it is unrealistic to believe that individuals who are 

16, 18 and 21 to be autonomous, responsible and part take in decision-making when they as 

children were rarely allowed to do so. Where should the skills and knowledge for decision-making 

and participation come from? (Ibid.: 26) 

 

Selma Sevenhuijsen argues that for children to gain their citizenship rights they need to be allowed 

to “speak for themselves, not in the name of a common children’s interest, but rather an 

opportunity to bring their specific needs and problems to the force” (Sevenhuijsen in de Winter, 

1997: 31). de Winter agrees and argues that if the concept of citizenship and its rights is a social 

                                                 
pp The psychologist Roger Hart did an international study on children’s participation for UNICEF 1992. 
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ideal, young children are “citizens in the making” and should therefore be treated as citizens with 

rights, no matter their age. (Ibid.: 32) 

 

It has often been discussed that a child is more dependant than independent compared to an adult 

and therefore belongs to the welfare system and not viewed as a citizen. Bren Neale is a sociologist 

who believes that a child is so much more than only dependant on the welfare system. Moreover, it 

is important to distinguish the child from being a welfare dependant and as a young citizen from 

each other; otherwise the child as a welfare dependant will take away citizenship rights from the 

child, due to the portrayment of being viewed as a ‘second class citizen’. In relation to the welfare 

features, Neale lists up that a child is (1) dependant, (2) incompetent and vulnerable, (3) needs 

care, protection and guidance and (4) that its childhood is determined by adults. The child’s 

citizenship rights’ features inform us that the child (1) is a person, (2) has strengths and 

competences, (3) needs recognition, respect and participation, and (4) influences its own childhood 

(Ibid.: 7). It is hence important that adults see children from the two different perspectives and also 

distinguish them from one another. (Neale, 2004: 1-3 & 7) 

 

Therefore, the child is no matter what age, also a citizen, and is entitled to the rights of recognition, 

respect and be able to part take in matters that will affect its life as a citizen. (Ibid: 10) Neale 

believes that a child needs the right to consult and participate which will enable it later in life to 

become an independent citizen. The actions definition requires that:  
 

consultation is about listening and responding to children. It entails inviting children to communicate and 
take part in decision making about matters that affect them, in order to improve their lives. It can, 
therefore, be seen as a process rather than a  one-off event, for it  involves identifying an issue to 
investigate, engaging the participants (both adults and children), exploring the issue, feeding back and 
discussing possible courses of action or future plans and, finally, reviewing the effectiveness of the 
process against anticipated outcomes (…) This way of thinking about the activity of scope for children to 
become actively engaged in the process as a whole, and even to take ownership of consultative and 
decision-making processes for themselves (…) Participation is an ethical process: respect can be woven 
into participatory practises by careful attention to ethical considerations. These include identifying 
children’s own agendas, giving them an informed choice about taking part, based on clear and simple 
information, and ensuring they are not exploited (Ibid.: 3-4). 

 

Hence the child’s right to consultation and participation is what allows it to enjoy citizenship rights 

as an adult, but it needs to be brought to a level suited for children, so that they can actively take 

part in matters that will affect their lives both in the present time, and in the future. 
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When investigating Neale’s three keys; recognition, respect and participation, they allow a young 

child to enjoy its citizenship; the right to recognition which is one of the fundamental human 

needs. If adults and society do not acknowledge the recognition of the child, the child becomes 

‘invisible’ and ‘ignored’. Neale argues that “it is only when children are recognized as people in 

their own right that adults can acknowledge that they have their own ways of understanding the 

world and are capable of defining their own needs, rights, interests and responsibilities” (Ibid.: 9). 

The second key, respect, is something adults and parents give children when they start to 

‘understand’ and notice the child’s individual view and framework on things. Hence, for a child to 

be allowed to participate, the child first and foremost needs to be recognized and respected. 

Therefore, the third and last key, participation is a result, and not necessarily the most important 

element, particularly if recognition and respect are not included in the equation. Participation can 

then instead be an ‘empty exercise’ that might not serve the child’s best interest. (Ibid.: 9) 

 

Since the citizenship status is a constant and continuous construction, it should reflect the child’s 

need to have its citizenship rights under constant nurture, therefore, age should therefore not 

matter. The citizenship rights should instead start to exist as soon as the child is born. Society, 

adults and parents therefore have to nurture the child’s right to recognition, respect and 

participation until the child has become competent enough to nurture them on its own, which is 

something a child earns through participation. (Ibid.: 10 & 13) 

 

After having presented some different views on children’s citizenship rights, the next step is to 

connect this to the Intersex infant. The Intersex child’s status as ‘different’, in reference to both its 

age and its condition, leads to the need to reconstruct this theoretical framework.  

 

3.5.4 My reconstructed framework on children’s citizenship rights 
 

This dissertation assumes the presumption, just like in the reconstruction of children’s human 

rights’ chapter, that young children have national citizenship rights irrespective of their age, sex, 

gender identity, sexuality, nationality, religious affiliation, nationality, cultural background, 

ethnicity, medical condition etcetera. Moreover, the dissertation in relation to this theoretical 

approach, stresses once again, that human ‘difference’ is not a valid argument for individuals not to 
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be entitled to equal valued citizenship rights. By this I do not mean that humans who are ‘different’ 

should seek equality in the sense of sameness, but as Voet argues, in the sense of equal value, 

respect, dignity and equity. (Voet, 1998: 26).  

 

Thomas H. Marshall was the one who brought forth the ideal notion of citizenship and citizenship 

rights, he was however ‘blind’ to other groups’ struggle in society to no longer be discriminated, 

rejected and oppressed for their ‘difference’ and ‘otherness’ compared to the ‘norm’. Since then, 

things have changed, yet there are still individuals who are grouped as ‘different’ in our society, 

that still are not recognized, an example of such a group is Intersex infants. 

 

In reference to the theoretical material that will be used in relation to young children and their 

citizenship rights Neale’s three-key concept: the child’s right to recognition, respect and 

participation, together with Yuval-Davis’ and Werbners’ discussion on citizenship rights and 

‘difference’ are highly relevant. Moreover, the discussion on age, the consequence of age and what 

is in the best interest of the child due to its age, in relevance to citizenship rights are of importance. 

 

The question at present is how the frameworks of global human rights and the national citizenship 

rights are linked and intwined, in relevance to infants with some form of different condition. 

 

Given that the child’s human rights is a global concept, while the child’s citizenship rights is a state 

related concept, I need to show how these two concepts are linked and can somewhat be seen as 

each other’s equals. They are each other’s equals in the sense that one represents the human rights 

on a global level and the other on a national state level, but they both have as a principle and rule to 

protect the human being in various ways. 

 

What they both have in common is the human beings’ and the citizens’ equal right to respect, 

autonomy, dignity, equity, information, participation in decision-making and autonomy, which all 

at the end affect the young Intersex child’s rights as a human and as a citizen. Furthermore, in both 

cases the young Intersex child is more vulnerable in having human rights and citizenship rights 

violated against, because it cannot ‘express’ its own belief and opinions, due to its diverse forms of 

immaturity. The two concepts of rights are therefore, to a certain extent each others equal, even 
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though one serves and protects the human being globally and the other nationally. The following 

chapter will, with the help of the theoretical approaches analyse and investigate the gathered 

empirical material.  

  

4. Analysis 

 

In this analysis I will give an account as to the relevancy of parts of UN’s Convention on the 

Rights of the Child and whether/how they ‘include’ young Intersex children. I will also describe 

how different institutions in South Africa ‘treat’ young Intersex children. This ‘treatment’ will be 

studied in relation to theories of human rights and citizenship rights with focus on children and 

‘difference’. I will try to see if, how, and in what contexts Intersex individuals are mentioned/not 

mentioned, included/excluded within UN’s Convention on the Rights of the Child, within South 

Africa’s legal system and within different institutions in South Africa. The question at issue is, 

how this ‘treatment’ affects the rights of Intersex infants? 

  

As we have seen, Intersex infants are generally viewed as ‘different’ on two accounts – their age 

and their condition. Therefore I need to apply theories connected and intwined to ‘difference’, 

human rights and citizenship rights for my analysis. My conclusion is that human beings and 

citizens with ‘different’ group status must have equal right to equal value of dignity, respect, 

recognition, equity, autonomy, participation in decision-making, information etcetera, within the 

global and national sphere, irrespective of their status as ‘different’.  

 

I have arranged the material analysed under the dissertation’s five questions of study, namely:  

* How the gender and sex dualism is related to the treatment of Intersex infants in relation to their 

human and citizenship rights; 

* How Intersex infants are mentioned/not mentioned and included/excluded within UN’s 

Convention on the Rights of the Child;  

* How Intersex infants are mentioned/not mentioned and included/excluded within South Africa’s 

legal system; 

* How Intersex infants in practice are medically treated by different South African institutions that 

have an affect on their actual life?; and 
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*If the treatment, of Intersex infants by different South African institutions, leads to concerns of 

their human and citizenship rights, in what circumstances and in what ways does this occur? 

 

These five questions of study will be used as subtitles in relevance to the three arenas, which are:  
 

• The Politics of Difference 

•  Recognition, Respect and Participation in Decision-making 

• The Best Interest of the Child 
 

I have used the theoretical frameworks to question the connection to the empirical material, then 

inturn connect the theory to the analysis. Thus, I intend to find the answers to the dissertation’s 

questions of study. 

 

4.1 The Politics of Difference 
 

In the first arena, The Politics of Difference, I intend to look at how assumptions of ‘difference’, in 

relevance to Intersex infants, can lead to diverse forms of ‘treatment’ regarding the five questions 

of study. This subtitle will begin with showing how the gender and sex dualism affects the way 

Intersex infants are ‘treated’ and then present the rest of the subtitles in the order presented above. 

The last subtitle in all the three chapters, Human Rights and Citizenship Rights Concerns, will 

connect each chapter’s empirical data presented with the relevant theoretical framework. 

  

4.1.1 The Gender and Sex Dualism 

 

Our society in general is constructed and driven by the belief that we ‘only’ have two sexes and 

genders. Therefore an infant born with a DSD condition poses ‘problems’ for the parents, the 

doctors and the society in general as to how to perceive this individual. Furthermore, with the new 

definition of Intersex – Disorder of Sex Development, the Intersex condition is once again 

equalized with pathology, since the term ‘disorder’ states that the condition is pathological. The 

new definition, states that Intersex infants need to be ‘fixed’ and ‘normalized’. (de Jong, 2006-05-

12, Gross, 2006-05-28, Muthien, 2006-05-28 & van Huyssteen, 2006-05-29) 
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Dr Steinman, a urologist stationed in Johannesburg argues very much along the lines as presented 

above, i.e. that Intersex is a pathological condition and that the ‘problem’ needs to be ‘normalized’ 

as soon as possible so the child once again can be ‘accepted’ according to the norms:  

 
You are either a man or a female, definitely so, and that is the norm and the acceptable one (…) once you 
are confused what this patient is, if it is a male or a female, well then it is not normal (…) [Therefore] for 
psychological reasons as well, it is absolutely adamant that the child, if it is a little girl, they must as soon 
as possible look like a little girl, if it is a little boy, well the phallus must look like all the other boys, 
definitely so (Steinman, 2003-11-20) qq. 

 

As stated by Dr Steinman, an individual can ‘only’ be of a female or a male sex, because that is the 

norm and the only accepted one. Hence if an Intersex child, according to the medical team, is 

leaning towards the female or the male sex, the child’s genitalia must resemble that sex’s genitalia 

as soon as possible.  

 

Dr Spitaels, a paediatric endocrinologist, who is a part of a teamrr of three specialists at the Red 

Cross Children’s Hospital and Groote Schuuv Medical School linked to UCTss, deals with infants 

born with Intersex condition, tells me how she attended with her college in April 2006 two 

conferences, one in Istanbul and one in Rome. Both these conferences discussed the medical point 

of view regarding the Intersex/DSD condition. In Istanbul she had a conversation with Milton 

Diamondtt who opposed the new DSD terminology and wanted it to be changed to VSD – 

Variation of Sex Development. According to Diamond the first letter D – disorder, suggests that 

Intersex is a pathological condition, and suggested instead that Intersex needs to be seen as a 

variation of our sex development instead. VSD would though, turn out to be a difficult one since it 

is already used as a shortening for a heart condition (Ventricular Septal Defect). Dr Spitaels 

however, argues that: 
 

(…) the word disorder does not make you a good or a bad or a something, it is just a disorder of 
something. It is an easy terminology and quite easy to work with – Intersex needs to be uniformed so we 
all know what we are talking about, so we can all measure the same things and that we are talking about 
the same patients when we talk about follow-ups, outcomes et cetera (…) What Milton Diamond then 
said is that in his society it is quite ok to be different, but that does not help a society that is not. The 
world will change, but we have to take on board that there are different societies and some people hate to 
be different or they hate being gay for that matter in some places (Spitaels, 2006-05-18). 

                                                 
qq A list of informants can be found under chapter 6 – List of References (Informants). 
rr The team consists of three paediatric endocrinologists. 
ss UCT – University of Cape Town. 
tt Milton Diamond’s position regarding the Intersex ‘debate’ was presented under subtitle 2.3.2. – Intersex & Gender. 
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Dr Spitaels does not personally see anything negative in having a disorder, but admits that in her 

society it has negative implications since it differs from the norm. Hence, it is hard to take on board 

liberal values, such as Diamond’s, since difference, such as a DSD condition, is frowned upon. 

 

A paediatric surgeon, Dr Sidler, at Tygerberg Children’s Hospital linked to the University of 

Stellenbosch, argues from a moral and ethical point of view, that society’s norms are so powerful 

that we at the end have to fit into one of the two sex categories constructed. He does not have 

surgical experience with Intersex infants except sometimes seeing them in outpatients, but says:  
 
(…) that is exactly what is happening to Intersex individuals: they have to be either of two genders, male 
or female, being neither or both lands them in trouble. It is this situation, which compels the surgeon to 
cut away the ambiguities to clearly allocate one of the two gender options. This incredible power of 
normativity may drive the surgeon to operate. The power of social norms is also linked to the discussion 
about genital sizes and what constitutes female or male genitals (Sidler, 2006-05-25). 

 

Consequently, the surgeons will ‘make’ you into one of the sexes if you are not born within the 

male-female-polarity – hence, surgery is part of the ‘dilemma’. Dr Gareth Hunt, a Johannesburg 

based clinical psychologist, agrees with Dr Sidler and confirms the surgeons’ motive of cutting 

which lies in our society’s deeply rooted and rigid thinking regarding gender, sex and genitalia: 
 

We work in a culture where self-esteem is valued and we believe that sexuality and gender identity are 
fundamental concepts to a person’s self-esteem, so the assumptions that are often made by a surgical 
team is that if the person is not corrected it is going to lead to severe self-esteem problems, and that they 
are not going to be happy with their sexuality and their gender, and that therefore it is necessary to 
correct it (…) So we deal with it, and I cannot strike out the normal, and that is where Intersex conditions 
get classified – it will be seen as an anatomical anomaly and as long as you function in a  disease model, 
I cannot see that you can escape that. Now if you function in a culture that does not value gender identity 
so highly or the genital anatomy so highly, then I am quite sure that there is definite space available for 
not pathologizing it (Hunt, 2003-11-20). 

 

Dr Hunt clearly shows that a society, like the South African one, that values the genitals and the 

gender identity so highly in a set of two, cannot and will not accept Intersex as ‘normal’. Hence the 

Intersex condition is valued as an anomaly that has to be taken care of. The codes of the sex and 

the gender norms therefore forces society to find means to ‘make’ the Intersex infant ‘normal’ by 

enforcing genital corrective surgery. Dr Hunt acknowledges though that if we lived in a society 

that does not pathologize Intersex, there would be definite space for not classifying it as a disease, 

and as a result distinct space for not intervening with genital corrective surgery. 
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In reality the genitalia’s ‘look’ and ‘size’, as Dr Sidler and Dr Hunt argue, matters so much that if 

the genitalia does not follow the norm, it has to be ‘normalized’. Sally Gross, the founder of 

ISOSA and is South Africa’s predominant Intersex human rights activist, argues that: 

 
If you had little boys born with what is called ‘micropenis’ – very small penises, well they had to be cut 
off, and they had to be turned into girls, and if you had little girls born with clitoris which was beyond 
what was considered an acceptable size, these also had to be kind of trimmed down. The doctors would 
say: danger, danger, unacceptable and reach for the scalpel. [Moreover] What is being addressed is not a 
threat to the infant’s health, but a threat to the infant’s culture, or more precisely that the infant’s body 
actually threatens the dominant stereotypes and culture (Gross, 2003-11-20). 

 

Since the Intersex child’s genitalia threaten the child’s society’s culture, some form of equal setting 

has to be established. Gross has been told by midwifes, who work in rural areas in South Africa, 

that Intersex infants are sometimes left alone but occasionally also simply allowed to die. These 

children, who are given the derogative name Stabaneuu, are at times being put in boxes and plastic 

bags, which suggest that being born with an Intersex condition is not an acceptable phenomenon, 

i.e. an Intersex infant is worth less than being treated as human beings, and should even be let to 

die. This exemplifies the actual hatred against Intersexed, as such, in some rural regions of South 

Africa. (Gross, 2006-05-08) 

 

Beverley Toker a social worker at the Red Cross Children’s Hospital who counsels Intersex 

infant’s parents, confirms that the Intersex child in a ‘native’ South African rural community is a 

threat to its culture, because the mother is believed to be cursed for bringing ‘such a child’ to the 

world. When Toker therefore meets with the parents it is often only the mother who comes, since 

the father is too ashamed of his wife and the child to appear. Sometimes the husband has even 

abandoned her and the child due to the child’s condition. Moreover, Toker says that the mother is 

very comforted when she is told that “we can do something about it – we can make the child look 

more one way or the other with the help of surgery and medication [hormone treatment]” (Toker, 

2006-05-26). Hence, the mother is so relieved that she can return to the community she comes 

from and know that the ‘curse’ set on her can be ‘freed’. (Ibid) 
 

Albert Nolan the Prior Provincial in Southern Africa, based in South Africa, summarizes how 

people in general do not know how to handle the unknown and therefore reject it:  

                                                 
uu The term Stabane was explained in chapter 1.2 – Limitations page 7. 
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I can see that anybody with that kind of, let us call it condition, for lack of a better word, is not usually 
accepted in our kind of society today. We grow up with a captive mind of male and female, but this kind 
[an Intersex individual] does not fit into anyone’s category of how you categorize people, so it becomes a 
problem. But whether it is a church or a government or officials or anything, people do not know how to 
handle that (…) (Nolan, 2003-11-27). 

 

Nolan basically sums up all the statements raised so far by stating, that if a child is born with an 

Intersex condition, the child simply does not ‘fit’ in because Intersex does not exist within our 

codes of categorizing sex and gender. An Intersex child therefore becomes a ‘problem’, and we 

humans, as presented, like to solve problems. The issue at stake is if these arguments and this 

fixation of ‘normalizing’ give an incitement to discuss whether this ‘treatment’ has a negative 

effect on the Intersex individual’s human rights and citizenship rights. 

 

4.1.2 UN’s Convention on the Rights of the Child 

 

The Convention on the Rights of the Child became established the 20th of November 1989 by UN’s 

General Assembly. At the Convention children were put on the international political agenda, 

where it was laid down that children are recognized as bearers of rights, and that children’s human 

rights shall be universal, as well as, children have their own rights. Moreover, the Convention also 

recognizes and stresses that children have special needs of protection and support. (Edenhammar et 

al., 1994: 5 & Barnombudsmannen, 2000:4) Since the Convention became established, 155 nations 

have signed it and one of them is South Africa. (Heilborn, 2006-02-14 & Mohamed, 2006-04-26) 

 

In reference to whether Intersex infants and young children are mentioned or included in the 

Convention on the Rights of the Child, it could be argued both yes and no. This chapter will try to 

clarify this statement. Children born with an Intersex/DSD condition are neither mentioned in the 

Convention on the Rights of the Child nor in the Implementation Handbook for the Convention on 

the Rights of the Child. The reason given, in an interview with a UNICEF representative, to why 

UNICEF has not investigated into how the medical sphere ‘medically treat’ Intersex infants and if 

this could be a concern regarding the child’s human rights, is that no proof has been given that so is 

the case. One of the UNICEF representatives interviewed stationed in South Africa argued that: 

 
As an overall mandate UNICEF advocates across borders for children, so if there is a distinct discrim-
ination that is proven in a society and that is a priority in that society, UNICEF will certainly take it up. 
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For it to be a priority it depends on the numbers in the area setting, and it cannot take time and money 
from other matters that are more of importance (…) [However] What is good with South Africa is that 
we are very rights orientated and we know our rights, our democracy and our constitution [and] if there is 
any form of discrimination at any level with the child who is Intersex, that would have come up as a topic 
and a theme of debate. And many would have been eager to protect those children’s rights. If there would 
have been any form of discrimination it would have come up and our media loves to take up issues that 
are contentious and they would have had people on talk shows, in news papers (…) even if it only would 
have been one child that is Intersex that have gone through some form of discrimination, because of the 
Intersex condition, I believe we [UNICEF] would somehow have picked it up (Mohamed, 2006-04-26). 

 

Hence, Mohamed argues, in what I interpret as a defensive approach, that UNICEF in South Africa 

would without doubt have picked up if a discussion regarding the concern of Intersex children 

being discriminated against, took place. As stated in the previous chapter and the ones that are to 

follow, many issues and justifications have taken place in South Africa since 2003 regarding this 

topic. As the next chapter shall reveal, since January 2006, South Africa’s legal system has even 

included Intersex in its definition of sex. (Gross, 2006-05-08) 

 

The other UNICEF representative stationed in Sweden argued that even though Intersex infants 

and children are not ‘specifically’ mentioned as a group that is in need of ‘extra’ protection due to 

their vulnerable position, the Convention’s articles can be interpreted in various ways in favour of 

children with a ‘different’ group status. Such an example is article two (non-discrimination) and 

eight (preservation of identity). (Heilborn, 2006-02-14) Article two states that: 

 
(1) States Parties shall respect and ensure the rights set forth in the present Convention to each child 
within their jurisdiction without discrimination of any kind, irrespective of the child’s or his or her 
parent’s or legal guardian’s race, colour, sex, language, religion, political or other opinion, national or 
ethnic or social origin, property, disability, birth or other status. (2) States Parties shall take all 
appropriate measures to ensure that the child is protected against all forms of discrimination or 
punishment on the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, 
legal guardian or family members (UN, 1989).  

 

Since the Convention on the Rights of the Child has been interpreted in the Implementation 

Handbook for the Convention on the Rights of the Child, it contains a list of grounds for 

discrimination against children. Two of these grounds stand out in relevance to the Intersex child, 

namely, the child’s gender and if the child has been born with some form of “abnormal condition”. 

(Hodgkin & Newell, 2002: 28) The Committee on the Rights of the Child who stand behind the 

Handbook argue that when they wrote it they “consistently underlined the need to give special 
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attention to disadvantaged and vulnerable groups” (Ibid.: 19). In article eight (preservation of 

identity) states that: 

 
(1) States Parties undertake to respect the right of the child to preserve his or her identity, including 
nationality, name and family relations as recognized by law without unlawful interference. (2) Where a 
child is illegally deprived of some or all of the elements of his or her identity, States Parties shall provide 
appropriate assistance and protection, with a view to speedily re-establishing his or her identity (UN, 1989). 

 

The handbook states that nationality, name and family are not the only elements of identity. Other 

aspects of identity according to the Committee include “children’s physical appearance, abilities 

and inclination (including gender and sexual orientation)” (Hodgkin & Newell, 2002: 125). This 

interpretation of identity hence means that even though ‘Intersex’ as a fact is not mentioned in the 

Convention, Intersex children are included and should be protected because of their “physical 

appearance” and “gender orientation”. The bottom line is that Intersex children are children and 

human beings, regardless of their differences. (Ibid.: 19 &125 & Heilborn, 2006-02-14)  

 

What can be questioned, in relevance to both the articles, is how gender and sex are defined. If 

gender and sex are defined according to the dictionary, one could question Intersex infants’ 

inclusion regarding the protection of their human rights as a child and as Intersexed. 

 

4.1.3 South Africa’s Legal System 

 

South Africa’s legal system, the nation’s 1996 Constitution, more specifically chapter 2 – The ‘Bill 

of Rights’, states in section 2, 3  and 4 of Act No. 9 that: 

 
(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the 
achievement of equality, legislative and other measures designed to protect or advance persons or 
categories of persons, disadvantaged by unfair discrimination may be taken. (3) The state my not unfairly 
discriminate directly or indirectly against anyone or one on more grounds, including race, gender, sex, 
pregnancy, material status, ethnic or social origin, colour, sexual orientation, age, disability, religion, 
conscience, belief, culture, language and birth. (4) No person may unfairly discriminate directly or 
indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be 
enacted to prevent or prohibit unfair discrimination (Constitution, 1996: 7). 

 

Hence, South Africa’s Bill of Rights states that no South African citizen should be subjected to 

unfair discrimination on the grounds of an individual’s sex, gender and age. Moreover, the South 
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African Bill of Rights states in Act No. 10 that: “Everyone has inherent dignity and the right to 

have their dignity respected and protected” (Ibid.: 7). 

 

With reference to the definition of sex, Sally Gross (the founder of ISOSA) has pushed the South 

African government, more precisely the SAHRC, since 2003 to insert amendments to the Equality 

Act (PEPUDA) regarding the definition of sex. Because the definition of sex has relied on the 

dictionary definition, the act has only included the male and the female sex. Hence, this act was 

hence incomplete and imprecise, according to Gross, because an Intersex individual could have 

been discriminated for being an Intersex individual but could not get protected by the PEPUDA 

since Intersex as a sex was not included in the act. Moreover, an offender’s attorney could argue 

that the Intersex individual never was discriminated, because their sex (Intersex) does not exist. 

(Gross, 2006-05-08 & SAHRC, 2004) However, ever since late 2003 things have changed and 

since the 11th of January 2006 Intersex is included in the PEPUDA where the definition of sex is 

given. Today section 1 of the Promotion of Equality and Prevention of Unfair Discrimination Act, 

2000 is amended and the insertions added claim that: “Intersex means an atypical congenital 

physical sexual differentiation” and “sex includes Intersex” (Ministry for Justice and Constitutional 

Development, 2005: 14 (clause 15)).  

 

Therefore, when South Africa’s Bill of Rights states that no South African citizen should be 

subjected to unfair discrimination on the grounds of their sex, gender and age, Intersex infants are 

included.  

 

4.1.4 The Medical Treatment  

 

The second paediatric endocrinologist, Dr Carrihill, part of a team of three at the Red Cross 

Children’s Hospital, who deal with infants, born with Intersex conditions tells how a situation 

proceeds when a doctor or a midwife delivers a child with a DSD condition: 
 

Let me tell you the ideal situation, what will happen. Ideally, the baby will be born and they will then 
notice that there is a problem. The midwife or the doctor that delivers the baby will realise that the baby’s 
genitalia does not look normal and they will call us straight away. It is the best if they can call us within 
the first day, for us, because then we can start sensitively counselling the mother and the family, that 
there is a concern – that there is a problem with how the baby developed its genitalia and that we need to 
do some tests to be able to help them come to decide whether this is a girl or a boy and how to rear the 
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child as a boy or a girl. And we try to do this as quick as possible (…) However, depending on what we 
find we will try to investigate it appropriately and try to get a diagnosis – we will do the chromosomes, 
the hormones, the ultrasound to see how the internal genitalia are and together we [the team] decide to 
assign a gender. We say raise your child as a boy or a raise it as s a girl. We do not say raise it as an IT, 
or an in-between. We believe that it is a girl or a boy, because in our society there is not a third gender 
role. So we very much believe in the girl or a boy theory. In the past we used to follow a very western 
paradigm of surgically align to the gender as soon as possible. So if it was a girl with a very large clitoris 
or a penis, and we now say to the mother to raise it as a girl, we used to amputate the penis and do a 
clitorechtomy and a vagina plastic surgery and then ask the parents to raise the child as a girl, and reverse 
if it was a boy (Carrihill, 2006-05-10). 

 

As Dr Carrihill states, when an Intersex child is born, a ‘problem’ is presented to them, due to the 

child’s external genitalia are not ‘normal’. As a procedure they run tests to see whether the child is 

leaning towards the female or the male sex, because, as she states, our society has not socially 

legitimised someone who is born as an ‘in-between’ or, as she states it, as a ‘third sex’. This dual 

sex and gender theory poses problems for the medical team when a DSD child is born. However, 

things have changed since the last five years – the paediatric endocrinologists are the ones who 

now first deal with the matter and then inform the rest of the team: 
 

I am happy the way it is dealt with today, that the matter is first dealt with the paediatric endocrinologists 
and then the matter goes further on to the surgeons. If the matter would have been dealt with that the 
surgeons meet the patients first, they cut first and then ask the questions later. We have been on an 
education drive and we have lectured to the geneticists and to the urologist surgeons and at the end of this 
month [end of May 2006] we are lecturing to the plastic surgeons, trying to make everyone realize that 
this is a team decision and a team play (Carrihill, 2006-05-10). 

 

Dr Carrihill states that things have changed rather dramatically over the last five years for Intersex 

infants, since the surgeons are not the ones who are first approached with an Intersex case, but the 

paediatric endocrinologists. According to Carrihill this has vital consequences for the Intersex 

infant and the child’s family since ‘cutting’ is not the first thing that comes to their mind. The 

endocrinologists are hence lecturing the rest of the team on ‘treating’ Intersex infants is a team play 

and a team decision, and not something someone can decide by themselves. Her college, Dr 

Spitaels states that one of her former colleges who is a urologist and surgeon, which implies that: 
 

(…) what he can do on the patient is to operate on them. I sometimes have to think that that is actually 
how a surgeon helps people – they cut them (…) but it [Intersex] is not a surgical condition. The surgeon 
can take part in what you do for the child, but it is not a surgical condition. And it is not a surgical 
emergency either, but I think it might take time. The argument is that if you leave the genitals the way 
they are, the individual when it grows up can go back and still have the genitalia that is best suited for 
that gender identity. That is my reason for not surgically imposing the gender. Bringing the child as a boy 
or a girl is one thing, but intervening actually surgically is another thing (Spitaels, 2006-10-18). 
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Dr Spitaels clearly states that the paediatric endocrinologist and the surgeon have very different 

approaches regarding Intersex infants. As stated the surgeons strongly believe that they can solve 

the ‘problem’ by cutting, but as she argues, Intersex is not a medical condition; it is not even (in 

most cases) a surgical emergency. Her argument therefore is to socially assign the child a gender 

but not surgically, since corrective surgery makes it hard to backtrack decisions, especially if the 

assigned gender proves to be the incorrect gender identity the individual later on relates to. One 

can hence ask, whether and how often cutting, still occurs when it is not medically necessary? 

 

Moreover, a social worker at the Red Cross Children’s Hospital who counsels Intersex infants’ 

parents, stated an interesting remark as to whether South Africans’ in general know their rights as 

citizens or not. She gives an example of one of her former patients, who has lived in agony due to 

the incorrect gender corrective surgery imposed on him: “like when it comes to X, is that he could 

sue the hospital due to the suffering they have put him through, but most people do not know their 

rights. He has suffered for life and will most likely, till the day he dies” (Toker, 2006-05-26). This 

statement goes somewhat against the South African UNICEF representative who stated that South 

Africans in general know their democracy and their rights as South African citizens. One can hence 

ask how well informed South African citizens are regarding the new definition of sex and the fact 

that PEPUDA protects human beings who are unfairly discriminated for being Intersexed? 

 

4.1.5 Human Rights and Citizenship Rights Concerns 

 

This subtitle will be used to connect and summarize the empirical material presented with the 

theoretical framework relevant for this discussion. The intention is to see whether and how the way 

Intersex infants are treated, can be of a concern regarding the child’s human and citizenship rights. 

 

Many of the statements regarding ‘sex and gender dualism’, show that being ‘different’ leads to 

enforcement of being part of the norm, i.e. the power of the norm is stronger than allowing 

someone to be ‘different’. As Davies (2000) argues that, we are re-enforcing and re-establishing 

the concept and the categorization of the two sexes and genders by enforcing corrective surgery so 

the Intersexed will be part of the male and the female polarity. Corrective surgery is imposed on 

Intersex infants because, as Davies states, their gender is not immediately obvious which creates 
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uncertainties regarding the ‘correct’ way of reading signs. Being different in this case, i.e. being an 

Intersex individual, therefore needs to be normalized so it finally fits one of the two categories of 

sex and gender that our society ‘socially’ legitimises us to have. (Davies, 2000: 27 & 41)  

 

Being ‘different’ also incorporates the Intersex individual’s age, and because the present discussion 

is directed to Intersex infants, the child’s age leads to further discriminations since the child is not 

an adult. Hence this type of ‘difference’, as Martha Minow (2004) argues, is based on the assump-

tion that there is a difference between adults and children – and that their rights as a result should 

not have equal value. (Minow, 2004: 1) Moreover, if a child, in this case an Intersex infant, is not 

capable of claiming, demanding or waiving rights, regarding the genital reconstruction, well then 

they are not bearers of rights. This statement goes somewhat along with the urologist’s and the 

paediatric sur-geon’s arguments; while the endocrinologists are more aware of that the corrective 

surgeries might have implications that are hard or even impossible to backtrack in the future. 

(Campbell, 1992: 4) 

 

When investigating the Convention on the Rights of the Child, Intersex infants are not mentioned 

as ‘such’, but they are still included when it comes to their entitlement of rights. The Convention 

has as a goal to protect children no matter what age, and it includes a variety of ‘differences’ 

within the sphere of being a child, which leads to the inclusion of ‘difference’ and ‘heterogeneity’ 

(Minow, 2004: 1-3 & Young, 1990: 10 & 169). Although, one can question whether an Intersex 

child is protected by article two when it comes to a child’s sex, if sex is defined and limited by the 

dictionary, i.e. that sex ‘only’ includes the ‘male’ and the ‘female’ sex? 

 

The medical teams’ approach to genital reconstruction can be put into relevance using Vicki 

Coppock (2003), who discusses children’s human rights in relevance to medical intervention. 

Coppock states that when a medical sphere defines something as a disorder it often leads to forced 

normalization. Moreover, since the Intersex condition is classified as a Disorder of Sex 

Development (DSD) it ultimately implies that medicalisation, i.e. ‘normalization’, is the most 

appealing treatment since it removes the stigma attached to the Intersex/Stabane disorder. Since, 

the parents as mentioned, in some rural South African communities, associate Stabane with a 

curse, the doctors’ message that they can ‘fix’ the problem alleviates enormous anxiety from the 
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mothers. The mothers are therefore, more than happy to let the doctor rule over them and the child. 

(Coppock, 2003: 139-49) 

 

Furthermore, the medical team refers to gender corrective surgery when they do genital 

reconstruction, which implies that their aim, when intervening, is that the corrective surgery will 

have an affect on the child’s future gender identity. Hence, as Young argues, if Intersex infants and 

individuals are not accepted as a group in society as they do not conform to the norm, Intersex 

individuals will continue to be excluded and discriminated because they are not the ‘same’ but 

‘different’. (Young, 1990: 157-9 & 168-9) These arguments hence give an incitement to discuss 

whether this ‘treatment’ has a negative affect on the Intersex individual’s human and citizenship 

rights. One could argue that our society’s norms regarding the sexes and the genders lie in the 

belief that there are no additional ones, except for the male and female categories. This dual 

concept has, as a result, a large effect on how the medical institution and the infant’s community 

view ‘difference’. As shown, this particular ‘difference’ is still very stigmatized, it even leads to 

Intersex infants being left to die, which indicates that the enforcement of normalization is stronger 

than actually reconsidering and accepting ‘difference’. As Dr Hunt and Dr Carrihill both argue, we 

momentarily live in a society that socially does not legitimise an additional gender, which leads to 

a ‘normalization’ process every time an Intersex infant is born. This ‘normalization’ process is put 

into practice with the belief that it will ‘protect’ the child from future discrimination. 

 

Despite the power of normativity, South Africa and its legal system has, when it comes to the 

PEPUDA, recognized and included Intersex in the legal definition of sex. As a result the South 

African legal system has recognized and legitimised ‘heterogeneity’, ‘difference’ and ‘plurality’. 

(Young, 1990: 10 & 169 and Yuval-Davis & Werbner, 1999: 2 & 5) What makes this case even 

more genuine is that South Africa is the ‘only’ country in the world, at the time of writing, that has 

included Intersex as a sex in its legal system. (Cohen, 2006-05-02 & Gross, 2006-05-08) The issue 

at stake is to integrate the legal system into the nation’s societal system, i.e. inform the 

communities and the South African citizens of their right to non-discrimination on the basis of 

their gender and sex. Since the new amendment act, one could argue that, the way the medical 

teams approach the Intersex phenomenon, can be interpreted as a concern regarding the Intersex 

child’s citizenship rights. This argument derives from the fact that medical teams still, are 
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‘normalizing’ and ‘fixing’ the Intersex infants due to the belief that they do not belong to the male 

or the female polarity. Moreover, our socially limited view on sex and gender, leads to Intersex 

infants being discriminated, due to the power of normativity, despite the legal protection of an 

additional sex. The societal laws of only legitimising two sexes and genders and the outcomes the 

infant and its family might have if surgery is not imposed, are hence stronger than South Africa’s 

legal system. Hence, everyone’s inherent right to have their dignity respected and protected, as 

South Africa’s legal system states, is at stake because the early genital corrective surgery has 

devastating, depressing and impairing consequences, which implies that there are concerns 

regarding that individual’s human rights. (Koren, 2001: 243-4)   

 

The next chapter will investigate into, if and how Intersex infants are recognized, respected and 

allowed to take part in decisions that will have an affect on their future life. 

 

4.2. Recognition, Respect and Participation in Decision-making  
 

In the second arena, Recognition, Respect and Participation in Decision-making, I intend to look at 

how an Infant born with an Intersex/DSD condition is included/excluded and mentioned/not 

mentioned when it comes to its right to be recognized, respected and to take part in decisions that 

will have an affect on its future life. This will be done in relation to UN’s Convention on the Rights 

of the Child, South Africa’s legal system and to some South African institutions. Moreover, how 

are these implications affecting the ‘treatment’ Intersex infants receive from the global sphere and 

the national sphere, and can this treatment be regarded as a concern of the Intersex child’s human 

rights and citizenship rights? This subtitle will present the questions of study in the same order and 

manner as subtitle 4.1. 

 

4.2.1 The Gender and Sex Dualism 

 

The Johannesburg stationed urologist, Dr Steinman, argues that if an Intersex infant is presented to 

him at his clinic, decisions, without doubt, have to be made: 
 

(…) If you look at the patient and you cannot decide if this is a male or a female, you cannot let the 
person decide that this month I want to be a man and next month I want to be a female. So I do not think 
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it is a normal variation, it is a pathological variation. You must be on the extremities of the clear and that 
is male and female, and you must be normal (…) so I do think that you [as a surgeon] should do 
corrective surgery as early as possible (Steinman, 2003-11-20). 

 

Dr Steinman clearly views Intersex as a pathological condition, and does not believe that the team, 

who decides what gender to assign, should allow the child to have a say in the procedure, because 

the child is simply too confused to know what and who it is, regarding its gender identity. 

Another urologist, Dr Schmidt, at Tygerberg Children’s Hospital states that children are very cruel 

to each other and that the genital reconstruction minimizes the harassment towards the Intersex 

child. Furthermore, the functionality of the sex is also, in general, more important than preserving 

the genitals’ sensitivity or that the reconstructed sex does not lead to scarring: 
 

(…) the primary interest, from a medical aspect, is functionality – the function of the individual in 
society – it does not matter if it looks like a banana, a baguette, a carrot or what ever, as long as it is 
functional (…) and yes we try to do the genital reconstruction as early as practically possible and we try 
to do it within the child’s window period [of consciousness] which stretches till the child has reached the 
age of 18 months to 3 ½ years. We then believe that they will not remember it [the surgery] later on, 
because it may cause psychological problems. When it comes to other reconstructions – like 
reconstructing a vagina, we will try to make them ‘normal’ by the time they will go to school. Because 
children are very cruel and they tease each other – that is the society we live in, but we try to change that 
[by surgical intervention] (Schmidt, 2006-05-11). 

 

Moreover, Dr Schmidt believes that genital corrective surgery needs to be imposed as early as 

practically possible, so the child will not remember any of it. Since the child’s tissues have not 

finished growing, one can only imagine the consequences and implications the early surgery has in 

relevance to scarring, and if necessary backtracking. Also, one can question the argument that a 

girl needs a vagina when starting school, because she will be teased. As far as functionality and 

menstrual flow, a vagina is not needed at the age of five or six. 

 

Since there are a range of Intersex/DSD conditions there are, according to Dr Spitaels and Dr 

Carrihill, some ‘thumb rules’ regarding what gender to assign the infant. However, when it comes 

to the ‘harder’ ones such as PAIS (Partial Androgen Insensitivity Syndrome), the 5-alpha reductase 

deficiency syndrome and especially the ovo-testis DSD (formerly called ‘true-hermaphrodite’)vv it 

becomes more difficult to assign gender: 
 

                                                 
 
vv These Intersex conditions will briefly be explained in the Appendix chapter after the List of References. 
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What we will do is speak to the parents and say that what we believe the child most likely will identify its 
gender later on with a boy or a girl. But we will say that we are limited and that we do not know how 
much the hormones have affected the baby, whether it will want to be a boy or a girl. But we very much 
try to make them [the parents] choose a girl’s name or a boy’s name, and we very much say rear it like a 
girl or rear it like a boy, but we will not surgically operate on them, because we want to save them the 
potential. We will do an assessment when they are five to seven years of age and do a psychological 
assessment on the child to see if the child now has gotten a gender identity and if necessary then, we will 
do surgery (Carrihill, 2006-05-10). 

 

The paediatric endocrinologists have rather different views from the surgeons Dr Schmidt and Dr 

Steinman regarding corrective surgery. The endocrinologists believe that the parents should rear 

the child as a girl or a boy but wait with the genital reconstruction till later. How much later is 

determined on individual basis. Moreover, the paediatric endocrinologists are aware of the 

potential consequences early corrective surgery can have, and want to save the child those 

complications. This indicates somewhat that surgeons’ and endocrinologists’ approach regarding 

corrective surgery takes rather different forms, and it becomes evident that a larger space for 

recognition and respect is needed due to the vulnerable position the Intersex infant is in.  

 

4.2.2 UN’s Convention on the Rights of the Child 

 

When it comes to the Convention, the Swedish UNICEF representative stated, that even though 

Intersex infants are not ‘specifically’ mentioned as a group in need of ‘extra’ protection, the 

Convention’s articles can be interpreted in various ways in favour of children with a ‘different’ 

group status. With regards to recognition, respect and participation in decision-making article, 

twelve (respect for the views of the child) and six (the right to life and maximum development) are 

brought to one’s attention. (Heilborn, 2006-02-14) Article twelve states that: 
 

(1) States Parties shall assure to the child who is capable of forming his or her own views the right to 
express those views freely in all matters affecting the child, the views of the child being given due weight 
in accordance with the age and maturity of the child. (2) For this purpose, the child shall in particular be 
provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, 
either directly, or through a representative or an appropriate body, in a manner consistent with the 
procedural rules of national law (UN, 1989). 

 

Article twelve does not provide unconditional right to self-determination in decision-making for a 

child, and as stated, age and maturity will have an effect on how much the child’s views will be 

taken into consideration. The article states though that an appropriate body, which works under the 

national law, can represent the child in certain cases. (Hodgkin & Newell, 2002: 160) In the next 
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chapter such a legal body will be presented and could stand for the Intersex child, if the SAHRC 

believed that Intersex genital corrective surgery needs to be monitored by a statutory body 

separated from the medical sphere. Moreover, the Committee has interpreted the ‘age’ statement 

and argues that:  

 
Age on its own is not the criterion; the Convention on the Rights of the Child rejects specific age barriers 
to the significant participation of children in decision-making (…) [and the child must have] the right to 
express his opinion in matters concerning his own person, and in particular marriage, choice of 
occupation, medical treatment, education and recreation (Hodgkin & Newell, 2002: 166). 

 

The statement by the Committee shows that age should not be followed as a rigid criterion but 

assessed on a case by case basis, and with regards to the medical treatment, it is particularly 

articulated that children should have the right to express their opinion regarding the imposed 

treatment. 

 

Furthermore, article six states that: “(1) States Parties recognize that every child has the inherent 

right to life. (2) States Parties shall ensure to the maximum extent possible the survival and 

development” (UN, 1989). In addition, the Committee interprets the article and states that “Every 

human being has the inherent right to life. This right shall be protected by law. No one shall be 

arbitrarily deprived of his/her life” (Ibid.: 97). With regards to article six, the next chapter will 

once again reveal that non-consented genital corrective surgery, according to the Intersex activist 

Sally Gross, is a denial of that individual’s dignity and right to life (Gross, 2006-05-08). 

 

4.2.3 South Africa’s Legal System 

 

Today there is no legal system that allows children, under the age of 18, born with an Intersex 

condition to give an independent and informed consent or refusal regarding a potential genital 

corrective surgery imposed on them, without the assistance (permission) from its parents. Child 

Care Act No. 74 of 1983 (as amended by Act no. 86 of 1991), section 39 (4) states: 

 
(a) any person over the age of 18 years shall be competent to consent, without assistance of his parents or 
guardian, to the performance of any operation upon himself; and  
(b) any person over the age of 14 years shall be competent to consent, without the assistance of his parent 
or guardian, to the performance of any medical treatment of himself or his child (new amendment) 
(Segeel, 2005: 5). 
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The present Child Care Act clearly states that any operation can be consented or refused to after the 

age of 18, while any medical treatment can be consented or refused to at the age of 14. Since 

corrective surgery is not seen as a medical treatment but an operation, an Intersex individual is 

unable to make that decision until they have reached the age of 18. As the research has and will 

present, the majority of the (cosmetic) corrective surgeries, are imposed on the child before it 

reaches the age of 18 years. 

 

As a result Sally Gross argues that, there should be some kind of legal body that controls the 

genital surgeries. Moreover, the surgeries that are imposed due to medical necessity, i.e. vital for 

the child’s health, must be allowed but surgeries imposed for cosmetic reasons must be ceased: 
 

The whole issue of genital surgery should be brought under regulation, so I would like to see some kind 
of statutory body that has some sets of rules that every time the Intersex child, according to the medical 
team, should be imposed to surgical intervention, that it has to be shown why it is actually necessary. 
And if it is deemed not being a sufficient reason, i.e. that there is no clear presented danger if nothing is 
done, keep the scalpel away (…) what needs to be done is to actually waive ways to preserve the 
possibility to decide (…) [However] If the person makes an informed choice later on in life, it is a 
different matter (Gross, 2006-05-08). 

 

Hence, a statutory body independent from the medical sphere, is needed to monitor the surgeries 

imposed on the Intersex infants, to make sure that they are not of a cosmetic character, but of a 

medically or surgically necessary for the child’s health and life. The social worker at the Red Cross 

Children’s Hopspital, Beverley Toker agrees with Gross and states that: 

 
It is not a bad idea, because then every Intersex infant would be assessed properly, because every case 
needs to be fully and carefully assessed before one proceeds with surgical intervention – one has to look 
at the culture, the family, the society they live in, the child’s personality etcetera (Toker, 2006-05-26). 

 

Every child needs to be properly assessed to determine what favourable actions to take, since 

surgical intervention is not the answer to every case. The child’s cultural, family and societal 

surrounding need to be added into the calculation as well, since they have a large impact on the 

child’s future life. Dr Sidler, a paediatric surgeon who looks at moral and ethical points of view 

regarding corrective surgery, argues likewise and states that a legal body needs to be involved and 

informed every time corrective surgery is to be imposed on an Intersex infant. According to Dr 

Sidler, this is the only way, since every individual Intersex case needs to be assessed to determine 

whether surgical intervention is medically necessary or not. (Sidler, 2006-05-26) 
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Dr Schmidt, who is a urologist opposes the idea strongly and argues: 

 
That is the last thing that must be done, because no politician has the background knowledge and is 
capable to make the decision. I do not think so (…) and this panel [their team] takes all these things into 
consideration and some of the problems are sorted out (Schmidt, 2006-05-11).  

 

This statement clearly indicates that the only ones who should have a say regarding genital 

corrective surgery is the medical team, i.e. no politician or legal body is competent enough to make 

these kinds of decisions. One could question though if the medical teams, especially the surgeons, 

use stated arguments to legitimise the pathologizing of Intersex and to isolate the phenomenon so it 

remains within the medical sphere? Another crucial question is, if they have a human rights’ mind 

or a legal mind when they operate? Moreover, do they allow space for the child to have a say? 

 

4.2.4 The Medical Treatment  

 

The paediatric endocrinologist Dr Carrihill states that a great shift has, and still takes place 

regarding how they ‘deal’ with Intersex/DSD infants: 

 
Within the five/six years we have followed the theory of cutting and not cutting. It is not a sudden 
change, we have been trying to take in what people are saying internationally and what people are saying 
locally and the indicator goes from one end to the other before it balances in the middle. We have gone 
from cutting to not cutting, and now we are coming to sort of a middle stage when we cut when it is 
medically necessary and not, when it is not (Carrihill, 2006-05-10). 

 

Dr Carrihill basically states that at the Red Cross Children’s Hospital in Cape Town, they have 

since, some five years ago updated their corrective surgery routines. This change entails that they 

ideally only impose surgery when it is medically necessary, and the change has taken place 

because they have followed the Intersex debate both internationally and nationally. This implies 

that a larger awareness is brought into the domain of paediatric endocrinology regarding the 

consequences genital reconstruction might have on Intersex individuals. 

 

Furthermore, when it comes to the discussion of whether the child should be heard and partake in 

the decision-making regarding the genital reconstruction, Dr Carrihill argues that: 
 

Sometimes you cannot leave the child totally alone – if it is medically necessary. If you have a womb and 
you are going to menstruate, but do not have a vagina that you can menstruate through you are going to 
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have medical problems. Either you remove the womb if you are going to be a boy or you have to create a 
vagina if you want to be a girl, because you have to let that menstrual flow leave the body. That would 
only be necessary to do when the child is at puberty – you do not need to create a vagina on a baby, but 
by the age of puberty the decision has to be made on what you are going to do. Whether it is a 
hysterectomyww or whether it is a vagina implant, you then have to make the decision, you cannot wait 
till the age of consent [18 years of age] (…) Also in the case of the 5-alpha reductase deficiency, you will 
have to look at the external genitalia, if you do not remove the testis at puberty they will virilize and their 
testosterone flow will get bigger and they will grow beard and their voice will deepen. Now if they want 
to be a girl they will have to have their testis taken out, if you want to raise them as boys and rear them as 
boys, you leave the testis in, but you have to bring them out of the abdomen otherwise they will turn 
malignant. And this decision has to be made by puberty, because that is when the male hormones are 
going to become active. Most other things can be decided later (Carrihill, 2006-05-10).  

 

According to Dr Carrihill there are some medically necessary surgeries that have to take place 

before the child reaches the age of consent (18), namely in puberty, such as bringing out potentially 

malignant testis from the abdomen or create a vagina to let menstrual blood leave the body, if the 

child is leaning towards the female gender. Other than that, Dr Carrihill believes that most other 

decisions regarding corrective surgery can be left till later. This implies that the child can take part 

in deciding its future, as long as its parents do not stress a strong will to impose surgery.  

 

At the same time as Dr Carrihill argues that one can and should wait with corrective surgery if it is 

possible, there is according to her no academic evidence stating that it is safe and that people grow 

up happier with or without surgery. She believes that if one looks at what has been published, a lot 

of the data indicate that people who have had surgery are generally happier, than if they do not 

have surgery. To my question regarding the extent of long-term follow-up studies, Dr. Carrihill 

admits that very few data has been made so far to state in favour of anything – she evidently 

believes that more follow-up studies are needed to know what model to follow in the future. On the 

topic of poor long-term follow-up studies, she states that “it is actually appalling how little inform-

ation that is actually known about what the outcomes of the people are [who have had/not had 

corrective surgery] physically, psychologically, and psychosexually” (Ibid). Many of the inform-

ants agree with Carrihill’s statement about poor follow up studies. (Toker, 2006-05-26, de Jong, 

2006-05-12, Cohen, 2006-05-02, Spitaels, 2006-05-18, Gross, 2006-05-05 & Sidler, 2006-05-25) 

 

According to a social worker who counsels Intersex infants’ parents “most of the procedures are 

done when the child is two to three years of age, and when they are teenagers. They certainly 

                                                 
ww A hysterectomy is the surgical removal of the uterus (Wikipedia, 2006i). 
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remove bits of clitoral tissue at the age of two/three, but they would most likely do a vagina 

‘plasty’ [implant] when they have reached their teenage” (Toker, 2006-05-26). This message is 

rather different regarding the cutting, which implies that ‘normalization’ still takes place when it 

comes to the size of the clitoris. The fixation regarding how ‘big’ a clitoris must be evidently has 

consequences, for example cosmetic surgery can lead to scarring and loss of orgasmic sensation. 

Due to the negative effects early corrective surgery can have, a Johannesburg based paediatric 

surgeon, Dr Pitcher, argues that waiting is the best solution, since it eliminates impairing effects: 
 

I would tell you [surgeons/parents] to wait as long as possible, do it rather at the patient’s request. From a 
clinical point of view and from a patient’s point of view it is quite reassuring that we have not done any 
surgery that is going to have any  long term affect on the person’s sexual function, or genital appearance, 
or their psychological stability. So we leave the genital surgery as late as possible, so the person can be a 
participant in the process, rather than an individual growing up with a genital that have been operated on, 
that are scarred, that do not meet their personal expectations, and that this operation was done in very 
early life when they had no ability to give consent to (…) In those situations where we have been able to 
delay the surgery to an early puberty, when girls have a much greater sexual awareness, those girls have 
been very satisfied with the genital reconstruction that has been done on them, and they have had a better 
understanding of the process, and the acceptance of the process (…) If one does clitoral reduction surgery 
early in life we are concerned  about the later sexual function of these and with respect of the nerves the 
clitoris maintained, whether if there are any scarred tissue that will hamper later orgasmic function. 
These girls who have lived with their large clitorises into early other lessons (sic) have then been sub-
jected to surgery more or less against their will, because it [the clitoris] has been an embarrassment when 
these girls have had to swim. Some of these individuals have had the opportunity to experience orgasmic 
function from their large clitorises, which the society deemed to be abnormal, and they had a lot of 
satisfaction from them. And now when they have had their clitoral reductions, they have felt that their 
clitorises are scarred and that their sexual pleasure has been significantly reduced (Pitcher, 2003-11-27). 

 

Dr Pitcher clearly shows what damaging effects early corrective surgery can have on the patient’s 

clitoris and orgasmic function. He states that patients, who have experienced orgasmic pleasure 

before their clitoris was non-contentedly reduced, are very unhappy with what was done to them. 

He therefore argues that it is adamant for the patient to partake in the decision-making regarding 

the corrective surgery. Moreover, he advises other surgeons and parents to wait as long as possible, 

so the Intersex individual evidently gets a chance to express its opinion regarding the matter.  

 

Nombulelo Soldaat, an Intersex individual from the Western Cape region confirms Dr. Pitcher’s 

argument by stating that: 
 

I was really robbed, but I am trying to move on now. I know that my mother told me, but I really wish 

she could have explained it to me when I was younger; and could have educated me. They could at least 

have waited, but they did not give me a chance, so at least now they know now what they did. I wish they 
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could have seen me as I am – they could at least have given me the chance to decide for myself (Soldaat, 

2003-11-20). 

 

This statement clearly shows that being imposed to non-consented genital reconstruction can 

literally, make the individual feel ‘robbed’, i.e. the feeling that the medical team and the parents 

‘robbed’ the individual from choosing what gender identity it wants to belong to and what genitalia 

it wants. 

 

4.2.5 Human Rights and Citizenship Rights Concerns 

 

This subtitle will be used to connect and summarize the empirical data presented with the 

theoretical framework relevant for this discussion. The intention is to see whether the way Intersex 

infants are treated, in relation to recognition, respect and participation in decision-making can be of 

a concern regarding the child’s human rights and citizenship rights. 

 

Regarding the sex and gender dualism, the statements given by the two urologists Dr Steinman and 

Dr Schmidt, show that genital corrective surgery needs to be imposed on the child as early as pract-

ically possible and that this is a matter the child cannot take part in, due to its complexity. Hence, 

this can be put in relevance to Neale’s discussion on being recognized and respected. However, 

because the Intersex condition is referred to as a disorder (DSD), it is pathologized and as a result 

not recognized as a socially accepted sex or gender. (Neale, 2004: 9) Nevertheless, the paediatric 

endocrinologist Dr Carrihill argues somewhat differently and states that they will ask the parents to 

rear the child as a boy or as a girl, but advise them to wait with the corrective surgery, to save the 

child a potential reassignment. However, there is no recognition from any side that Intersex is 

socially accepted and should be respected as such, furthermore, because Intersex is not recognized, 

Neale’s respect and participation goals are hard to achieve, even though Dr Carrihill acknowledges 

that the child should have a larger say in which of the two genders the child identifies with. 

 

As regards to UN’s Convention on the Rights of the Child, article twelve clearly states that the 

child’s age and maturity should indicate how much weight a child’s views have. The 

Commission’s interpretation on age is clarified by stating that age as such should not be seen as a 

rigid concept and that every child needs to be individually assessed. In addition, the Commission 
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stresses that particularly the medical treatment is particularly something the child should have a say 

in and part take in. This can be put in relevance to Vicki Coppock (2003) and Priscilla Aldersson 

(2003) who argue the importance of not leaving the child powerless and not allowing the parents 

and doctors to overrule the child’s decision, when the medical treatment will have life long 

consequences. Hence the child must be informed about its condition, be given a chance to be heard 

and to partake in the decision-making. Moreover, the advice here is to wait with the medical 

intervention, if it is not medically life threatening, allow the child when it is competent enough to 

comprehend its condition and can be fully informed about it, have a say and take part in the 

assessment. Hence, recognition and respect are the keys to future participation. (Coppock, 2003: 

139-49 & 151 and Aldersson, 2003: 162-4) 

 

Alderson also questions the age children are allowed to give a legal consent, (Alderson, 2003: 155) 

and in relevance to South Africa’s Child Care Act it clearly states that 18 years of age is the age a 

child may consent/refuse to surgical operation on itself. The Convention on the Rights of the Child, 

as mentioned above, states though that when it comes to any medical treatment (including 

surgeries), age should not be an inflexible criterion, rather, instead something the child should be 

able to influence. In accordance with Alderson, 18 years of age is an understatement of a child’s 

capability. She argues that a child is capable of understanding its condition and situation long 

before 18, should the parents and doctors inform the child about it. Hence the legal system with 

regards to legal consent and operations allows the parents and the doctors to ignore and exclude the 

child from being recognized, respected and partake in its medical treatment. (Ibid.: 162-4) 

 

Moreover, the Children’s Convention argues that if the child cannot be heard (due to its age or 

immaturity), an appropriate national body should represent the child, regarding sensitive and 

complex matters, in accordance to its own legal system. Such matters are obviously the Intersex 

condition, and as Sally Gross argues that such a national statutory body is needed to protect the 

Intersex infant from irreversible corrective surgeries, if it is not medically or surgically necessary. 

Hence in accordance with Priscilla Aldersson, recognition and information must be given to a 

child, if the medical treatment will have a vital impact on the child’s future life (Ibid.). Moreover, 

if the child cannot speak for itself the advice is to either wait until the child can with competence 

regarding its condition, or allow a legal body to intervene and represent the Intersex infant. This 
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will be done with a set of rules to control the medical treatment and determine whether or not the 

surgery proves to be necessary for the child’s health and life. Here we can see a clear collaboration 

between the notion of human rights on a global level and the notion of citizenship rights on a 

national level. This can be put in relevance to Franklin’s discussion on legal rights (statutory 

rights), versus the concept of moral rights (human rights), because the discussion shows that the 

moral rights have little legitimating influence if they are not incorporated within the national legal 

system, just like the UN states. (Franklin, 2003:20-1) 

 

When investigating the medical sphere’s treatment of Intersex infants the discussion on age, 

sharing information, recognition, respect and participation in decision-making clarifies the 

phenomenon’s complexity. Since there are mixed responses regarding the consistency of when or 

when not to cut/operate, within different medical institutions, the cutting is influenced by the 

person who speaks and what medical profession that individual has in relation to the Intersex 

condition. Moreover, is the person a (plastic) surgeon, a paediatric surgeon, a urologist, a 

paediatric endocrinologist, a geneticist, a social worker or a clinical psychologist? As information 

has revealed so far, the cluster of surgeons and urologists except for Dr Pitcher argue that cutting is 

the best thing to do as early as it is practically possible. While the paediatric endocrinologists, 

together with Dr Pitcher, argue that waiting and allowing the child to receive the information it 

needs to partake in decisions with life lasting consequences, is favourable if surgery is not 

medically necessary. Hence, the Intersex child in relevance to Neale (2004), is partially recognized 

and partially not, depending on who is speaking. This obviously means that the Intersex child is 

also partially respected depending on whether or not the Intersex infant is allowed to partake in the 

decision-making. Hence, depending on who one refers to the Intersex child is at times ‘ignored’ 

and ‘invisible’ and other times not, and on occasion given the space for individual views on 

matters that concern this specific individual. Furthermore, if the concept of recognition and respect 

is truly fulfilled; the child must be given honest information regarding its condition, given the pros 

and cons regarding the corrective surgery, and given true space to set the route with regards to its 

future life. Moreover, if these three concepts are fulfilled an Intersex child is one step closer to 

enjoy the citizenship rights it is stated to have. (Neale, 2004: 9) Hence, for the Intersex infant to 

enjoy its citizenship rights, it is dependant on who deals with the case, the opinions that circulate 

within that particular medical sphere, and what arguments/point of views has the strongest voices 
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amongst them. The outcome for an Intersex child can therefore be rather different depending on 

whose hands the matter lies in. 

 

When looking at subtitle 4.1.5 in the former chapter, the discussion clearly shows that an 

amendment act within PEPUDA exists since the 11th of January this year (2006) which protects 

Intersex individuals from discrimination on the ground of their sex and gender. This new 

amendment act can be relevant to Voet (1998) since Intersex individuals have received ‘equal 

recognition’ in relevance to the definition to sex, which forbids discrimination against their sex, 

despite society’s view of them as ‘different’. (Voet, 1998:19 & 22) The problem here, as the 

information shows is that the Intersex infants are ‘corrected’ before the age of 18 which means that 

the limited view on sex and gender socially, leads to that the Intersex infant at the end may be 

discriminated, due to the power of normativity, despite the legal protection and the legal 

recognition of an additional sex. Furthermore, in relation to the PEPUDA, the paradox being that 

Intersex infants are not allowed to give a legal consent or denial to the genital reconstruction, even 

though most genital reconstructions are made before the Intersex child reaches the age of 18. 

Furthermore, the paradox here is, when it is most crucial for the Intersex infant, the law of legal 

consent actually hinders the PEPUDA amendment act to function, which ultimately leads to 

citizenship rights’ concerns. The question is therefore, how can these two laws be correlated 

without hindering the other one to function properly, and furthermore are the ones with the legal 

mind aware of this paradox? In addition to this more long-term follow-up studies are needed to 

figure out what ‘treatment’ is preferable to eliminate harm, which the next chapter will in more 

detail investigate. The next chapter will therefore investigate whether and how the present 

procedures of ‘treating’ Intersex infants actually serve the best interest of the child. 

 

4.3 The Best Interest of the Child 
 

In the third arena, The Best Interest of the Child, I intend to look at different beliefs regarding what 

treatment actually is in the best interest of the child, in relevance to the Intersex infant. This will be 

done in relevance to UN’s Convention on the Rights of the Child, to South Africa’s legal system, 

and to different South African institutions; and how these diverse beliefs can come into conflict. 

This subtitle will follow the same structure and manner as presented in the former two chapters. 
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4.3.1 The Gender and Sex Dualism 

 

A Medunsa stationed urologist, Dr Moshokoa, states that the physical and the external appearance 

is very important:  

 
A case of Intersex can in some cases be a taboo, it can be a problem in terms of how is the mother going 
to decide who is going to be allowed to change the diapers – that brings a problem, because this is a time 
when it should be easy and when they should have a support system (…) [Moreover] the standard 
protocol here is early surgery, the reason for that is to alleviate the parental anxiety so the gender 
assignment is based on the stereotypical sex, that is how the decision looks like – the externally is very 
important (…) [However] Gender assignment is definitely not going to solve gender identity, in this 
experience, and the parents have to be well informed in that regards (Moshokoa, 2003-11-20). 

 

Dr Moshokoa believes that the external appearance is so important for the parties involved that 

early surgery has become standard protocol because it alleviates parental anxiety. However, she is 

aware that the gender identity configuration is not going to get solved by simply imposing 

corrective surgery – it is more complex than so. 

 

When it comes to the surgical procedures Dr Steinman, the Johannesburg based urologist, believes 

that it is easier and better to construct a girl than a boy if one is not too sure of how ‘well 

developed’ and functional the penis will be: “Make it into a girl if you can, because you do not 

know if you are going to have good enough penile growth after puberty, to have a good enough 

penis to have sexual intercourse” (Steinman, 2003-11-27).  

 

The Johannesburg based clinical psychologist, Dr Gareth Hunt, states in relevance to Steinman’s 

argument that doctors, urologists, have a very honoured position to genitalia in general, and 

especially to the phallus: “Medical doctors have a very privileged position to a penis and if you 

cannot insure that it is going to be a functioning, sexually powerful phallus – they are not even 

trying that at all. Rather then just completely remove it and construct a vagina instead – that is 

easer” (Hunt, 2003-11-27). This statement together with Dr Steinman’s, clearly show that the value 

of a penis and its expectations are very high. Moreover, if these expectations cannot be fulfilled, 

one (the surgeon) better construct a vagina, and as Gross states (she repeats a quote) “It is easier to 

dig a hole than to build a pole” meaning, that “on this conception the vagina is considered to just 
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be a hole receptacle for a penis – totally passive” (Gross, 2003-11-27). Hence, if you cannot 

become a dignified man with its belonging gear, you better become a woman – it is far easier. 

 

Despite the statements stated above, Sally Gross argues that the surgeons operate with the belief 

that they are truly ‘helping’ the child: 

  
I do not actually think that surgeons operate with manners to support faults, I do not believe that it is 
intended to do harm, but certainly the effect often is to create ad hocs in lives. I mean, in these circum-
stances what is proper to do is to, from the point of view of the medical ethics, is to simply desist unless 
it is proven, in particular cases that an intervention is necessary for the preservation of life and of health, 
and that it should not preamp [preamplifier] future choices of the person (Gross, 2003-11-20). 

 

Regardless of how well intended the medical team’s intention are, our culture’s gender and sex 

norm argument is, according to Gross, not a good enough reasons for cutting, especially if the 

cutting at the end of the day has consequences that could have been ruled out if one waited. A 

Johannesburg based paediatric surgeon, Dr Pitcher, argues likewise and firmly states that early 

surgery poses problems since they are irreversible: 
 

To look at the condition of the external genitalia and say that this individual is chromosomically female, 
because the majority of them are XX chromosomically and they have a fairly poor phallus and at that 
time and in the past we have decided that it is easier to make these individuals into females, than to try 
and enhance what is already a poor penis. Unfortunately many of these individuals have not been 
satisfied with being girls, they have not been psychologically female and when it comes to puberty they 
do not sexually behave in a female way and they have had severe adjustment problems. Some have had 
to change their sexual identity in later life to a male identity, and then suffer the dignity of having their 
phallic tissue removed and they feel like very poor and inadequate males (Pitcher, 2003-11-20). 

 

As the standard protocol proves, the medical teams have made ‘underprivileged’ ‘boys’ into ‘girls’, 

instead of trying to improve an already poor penis. However, because of the high number of 

constructed and dissatisfied ‘girls’ who have not identified themselves with the female gender 

identity, they have consequently suffered enormously. Moreover, many of them have later in life 

reversed their identity and gone through reversible genital and gender surgeries, but feel, due to the 

earlier removal of phallic tissue, like inadequate males. As stated, this shows that high value and 

high expectations are put into the phallus. One can at the same time question if the individual 

would be a happier male despite the size of its phallus and still, depending on the individual’s 

condition, have its orgasmic function, penetrating function and maybe even reproductive function 

than having none of them, due to genital corrective surgery? 
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4.3.2 UN’s Convention on the Rights of the Child 

 

As already mentioned, the Swedish UNICEF representative argued that even though Intersex 

children are not ‘specifically’ mentioned as a group in need of ‘extra’ protection due to their 

vulnerable position, the Convention’s articles are there to protect children irrespective of their 

‘difference’. These articles are the Convention’s third (the best interest of the child), eighteenth 

(parents’ joint responsibilities assisted by the state), twelfth (respect for the views of the child) and 

fifth article (parental guidance and the child’s evolving capacities). Article three states that: 

 
(1) In all actions concerning children, whether undertaken by public or private social welfare institutions, 
courts of law, administrative authorities or legislative bodies, the best interest of the child shall be a 
primary consideration. (2) States Parties undertaken to ensure the child such a protection and care as is 
necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal 
guardians, or other individuals legally responsible for him or her, and, to this end, shall take all 
appropriate legislative and administrative measures. (3) States Parties shall ensure that the institutions, 
services and facilities responsible for the care or protection of children shall conform with the standards 
established by competent authorities, particularly in the areas of safety, health, in the number of suitable 
of their staff, as well as competent supervision (UN, 1989). 

 

Hence the article states that all actions that concern the child, carried out within the nation, shall 

have as its primary concern to serve the child’s best interests. The state shall also make sure that 

national institutions and the parents aim for the child’s best interest. The article also stresses that 

there are areas within the health system that need the right competence so they can operate in 

serving the best interests of the child. 

 

Article three in combination with article 18 (parents’ joint responsibilities assisted by the state) 

states that “Both parents have primary responsibility for the upbringing of their child and the ‘best 

interest of the child will be their basic concern” (Hodgkin & Newell, 2002: 40). The Handbook 

interpretation continues and states that: 

 
Thus, the principles of non-discrimination, maximum survival and development and respect for the views 
of the child must all be relevant to determining what are the best interests of a child in a particular 
situation, as well as to determining the best interest of a child as a group. And consideration of best 
interests must embrace both short and long-term considerations for the child (Ibid.: 42). 

 

The Committee’s interpretation clearly states that to achieve the best interest of the child, the ones 

making the child’s decision have to respect the views of the child. Now, if that is impossible, the 
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option is obviously to wait and consider what the short and long term effects are of including or 

excluding the child in the decisions that have to be made. The Convention’s fifth article (parental 

guidance and the child’s evolving capacities) states that: 
 

States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the 
members of the extended family or community as provided for by local custom, legal guardians or other 
persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities 
of the child, appropriate and guidance in the exercise by the child of the rights recognized in the present 
Convention (UN, 1989). 

 

This quote states that the state shall respect the child’s parents’/legal guardians’ responsibilities, 

rights and duties to provide the rights, the child is entitled to as stated throughout the Convention. 

These rights will be given in an increased speed as the child ‘evolves’, i.e. as the child matures to 

participate in decisions and proceedings affecting its life.  

 

The Committee of the Handbook also states that there are concerns regarding article three and 

twelve (respect for the views of the child) since they have not been respected by individual states: 

 
While the Committee notes that the principles of the ‘best interest of the child’ (art.3) and ‘respect for the 
views of the child’ (art. 12) have been incorporated in domestic legislation, it remains concerned that in 
practice, as it is recognized in the report, these principles are not respected owing to the fact that children 
are not yet perceived as persons entitled and that the rights of the child are undermined by adults’ 
interests. The Committee recommends that further efforts be made to ensure the implementation of the 
principles of the ‘best interest of the child’ and ‘respect for the views of the child’ especially his or her 
rights to participate in the family, at school, within other institutions and in society in general. These 
principles should also be reflected in all policies and programmes relating to children. Awareness-raising 
among the public at large, religious leaders, as well as educational programmes on the implementation of 
these principles should be reinforced (Ibid.: 45). 

 

As the quote states, there are obvious concerns that the child’s best interest and the child’s right to 

be heard are undermined by adult interests. Hence, the Committee firmly stresses that the child’s 

views need to be respected and that a child needs to be allowed to partake in decisions made in the 

family and in relation to institutions that influences its life. 

 

4.3.3 South Africa’s Legal System 

 

With reference to South Africa’s legal system, the nation’s Bill of Rights, states in Section 2 of Act 

No 28 that: “A child’s best interests are of paramount importance in every matter concerning the 
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child” (Constitution, 1996: 14). This statement is rather vague since it does not specify who 

decides what is the best interest of the child, in relevance to what and what potential interests can 

come in conflict due to this non-specific description? Since it is so vague, it could be interpreted in 

various ways, with various effects and consequences. As already stated, how do we know that early 

genital reconstructions serve the best interest of the child? Moreover, how do we know that leaving 

the child to decide for itself when it is competent to comprehend its individual best interests, serves 

the best interest of the child? Long-term follow-up studies may reveal these particular questions. 

 

4.3.4 The Medical Treatment  

 

The Medunsa urologist Dr Moshokoa, argues that since the Intersex condition brings forth 

numerous problems, one needs to impose corrective surgery early to alleviate future anxiety and 

stigma that might in the future even lead to suicide: 

 
The problem is that every patient looks at himself as a self-defined island, there is a lot of anxiety 
involved, so it is very imperative that we do corrective surgery early to alleviate that problem – that 
stigma can lead to early suicide (Moshokoa, 2003-11-20). 

 

Sally Gross, who is an Intersex individual and the founder of ISOSA opposes Dr Moshokoa’s 

belief that the anxiety will decrease as soon as the corrective surgery is imposed and that this 

anxiety if not treated, may lead to suicide. Gross argues that there is no evidence that surgery is of 

any real benefit, there is instead a great deal of evidence (not through scientific testing) but from 

Intersex individuals who have lived the life and argue that the practice actually does harm: “What I 

do know is that practically every Intersex person I have met who has had surgery imposed on them 

and have managed to weasel out the truth about being Intersex, has at some stage been tempted to 

commit suicide (Gross, 2003-11-20). Hence, two opposite spheres oppose each other and claim to 

know what the best treatment for the Intersex infant is, more importantly one of them is an Intersex 

individual and one is a urologist. 

 

The Johannesburg based clinical psychologist, Gareth Hunt, brings forth the discussion that when 

doctors state that they can ‘fix’ the problem, the parents believe that it can be solved in one go, but 

so it not the case: 
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Very often there will be repeated surgeries imposed that the child will be subjected to for their entire 
development into puberty, they are subjected to all these surgeries, there is always a frightening 
experience because it is a direct assault on the child’s concept of body integrity – it got boundaries. And 
every time that you are going to perform surgeries, there will be incisions, scalpels, codes and a whole 
condole sans process that the child has to endure. These children will then very often manifest more 
problems, especially when they are in puberty, with depression, eating disorder difficulties, social 
isolation and possibly more prone to suicidal alleviation (Hunt, 2003-11-20). 

 

When genital corrective surgery is imposed on an Intersex infant, the child will not be treated once 

and then be ‘fixed’, rather, there will be repeated surgeries imposed on the child since the 

‘normalizing’ development takes form through a process of surgeries into puberty. These 

numerous surgical interventions have consequences and pose difficulties for the child during its 

whole upbringing such as, severe depressions, isolation and even the wish to commit suicide. 

 

The social worker at the Red Cross Children’s Hospital, who takes diverse cases including 

counselling Intersex infants’ parents is asked how the decisions are taken and how the procedures 

look like regarding Intersex infants, her reply is: 

 
Most often it is the surgeon and the endocrinologist that decide what to do. There is no input from a 
psychological or a social point of view. They never ask for my opinion. They basically decide what to do 
and then they tell me if I can prepare and sit down with the mother and talk about it (Toker, 2006-05-26). 

 

Since no psychologist’s or social worker’s points of views are added into the equation when 

deciding how to ‘treat’ the Intersex infant, I asked whether she would like to have a say and an 

impact on the decisions taken regarding the Intersex infant. Her reply was: 

 
Yes, because there is a large psychological and social effect on the decision they take, and they might not 
have the competence I have – my profession is to understand people. But I am never asked, and as a 
social worker I am not highly thought of (Ibid). 

 

As stated, a psychologist/ social worker have a specific type of knowledge and understanding of 

people that goes beyond surgeons’ and endocrinologists’ comprehension. They can see the treat-

ment’s outcomes from another perspective since they are trained and have an understanding in the 

human-mind. 
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Dr Ramsay, a Johannesburg geneticist part of the ‘Human Geneticist’ summarizes this chapter by 

arguing, similarly to Gross, that the best intention might not always have the best effect when it 

comes to corrective surgery: 
 

As a geneticist , what we could say is that chromosomically this individual is female, but I am not sure if 
that is terribly helpful to the medical team who is managing this patient, because that is not the most 
important thing. What is important is how the individual will eventually feel – what gender or what sex 
they will feel most comfortable in, but you cannot of course ask the baby: are you male or are you 
female? So you have to wait, and you know, how long do you wait? And what are the psychological 
implications on that individual on not making a decision early on, or making the wrong decision 
possibly, which could be very problematic (Ramsay, 2003-11-27). 

 

Basically, Dr Ramsay sums up all the accounts raised in this chapter: that what is important is how 

the individual will feel in the future regarding its gender identity, and since one cannot ask the 

infant what it wants, her advice is to wait. She is aware of what waiting can lead to, and 

consequently asks how long should one wait and what implications come with the waiting? 

Moreover, what are the implications if the ‘wrong’ decision is made which is not irreversible and 

which of these alternatives does most harm? 

 

4.3.5 Human Rights and Citizenship Rights Concerns 

 

This subtitle will be used to connect and summarize the presented empirical material with the 

relevant theoretical frameworks. The intention is to see whether Intersex infants are treated in a 

way that can be of a concern regarding the child’s human rights and citizenship rights, and in 

relevance to ‘the best interest of the child’. 

 

Regarding the gender and sex dualism it has been stated that the genitalia in general have such a 

big meaning and high value in our society that if they do not look as expected, then early surgery 

has in some cases become standard procedure because it alleviates parental anxiety. This belief can 

be put in relevance to Coppock (2003) who states that since doctors are believed to have a greater 

knowledge of how to ‘fix’ the ‘problem’ and ‘cure’ the ‘disease’, the parents leave the matter in the 

hands of the doctors. This ultimately means that interests may come in conflict because it is 

assumed that whatever the parents and the medical team agree to do, is inherently something the 

child also agrees to. Moreover, if corrective surgery alleviates parental anxiety it ultimately also 

alleviates the child’s future anxiety. (Coppock, 2003: 139-49) 
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The statements regarding how important the look of the phallus is and its function to penetrate is, 

giving the urologists a very privileged position to the penis, who once again legitimises the 

privileged position of the phallus, and if it does not meet the ‘general standards’ one better ‘make’ 

the Intersex infant into a girl. Moreover the doctors, as stated, believe that they are doing 

something that will serve the best interest of the child because it will at least have dignified 

genitalia, but if they are happy with the ‘makeover’ is another issue.  

 

As statements have shown, many individuals who have been ‘made’ into girls because their phallus 

was too ‘inadequate’ have not been happy with the surgery or the gender reconstruction. Many 

have tried to backtrack the early corrective surgery, but since the phallic tissue has been removed 

as well as sometimes the internal genitalia (the testis), they have instead suffered the indignity of 

feeling like inadequate males. Inadequate in the sense of the size of their phallus, their orgasmic 

function, their penetrating function and their reproductive function. Hence in these situations one 

has to ask whether it is better to possibly have these functions to some degree and keep the dignity 

or witness early corrective surgery that eliminates successful backtracking surgeries in the future. 

The discussion on human dignity is closely linked to the human rights concept since if the treat-

ment, in the case of corrective surgery, leads to devastating, depressing and impairing conse-

quences there are ultimately concerns regarding that individual’s human rights. (Koren, 2001: 243-

4) Moreover, if the individual was not fully informed about its condition or about the corrective 

surgeries’ potential consequences or of leaving the reconstruction aside and not given the oppor-

tunity to express its view regarding the matter and have the genital corrective surgery forcefully 

imposed; instinctively this implies that human rights concerns come to one’s attention. (Ibid.: 246) 

  

When it comes to UN’s Convention on the Rights of the Child, it states in article three that the best 

interest of the child shall be of primary consideration and that the state shall make sure that the 

parents and the national institutions shall strive for this, particularly when it comes to health 

matters. Article three in combination with article 18 (parent’s joint responsibilities assisted by the 

state) also states that both parents are responsible for ensuring that the best interest of the child is 

served. In the configuration, the parents must embrace both short-term and long-term 

considerations. Despite these articles the Committee states in the Handbook that there are concerns 

regarding children’s human rights since the views of the child in many cases are not respected, 

 85



rather they are undermined by adult’s interests. This ultimately leads to conflicts of interests, since 

the Intersex child is overruled and undermined by its parents’ and the medical teams’ interests, 

instead of letting the child come to the table, i.e. wait with the surgery and allow the child to give 

its view on the matter. (Coppock, 2003: 139-49) 

 

When it comes to South Africa’ Bill of Rights it simply states just like the Children’s Convention 

that the child’s best interests are of paramount importance in every matter concerning the child. 

This act in itself is very vague and allows a wide range of interpretations regarding what the best 

interest is, depending on who is in the position of deciding it and who is legitimised and has the 

power to influence interpretations and decisions. Since we know that the medical teams are 

believed to be the experts within this area, since Intersex is still categorized as pathology, the 

medical teams with their expertise are the ones who are socially legitimised to overrule the parents 

and influence their decision regarding what truly is in the best interest of the child. Furthermore, as 

stated in chapter 4.1.1 the implication of being called a ‘Stabane’ and the suggestion that it is 

connected with some form of curse, allows one form of interpretation of what is in the best interest 

of the child, while the physical and psychological impairments entail another version. As a result 

the distinction between a child’s welfare rights versus its liberty rights are evident in the 

interpretation of what ‘the best interest of the child’ is. It is evident therefore the welfare rights 

refer to how a child’s welfare must be protected even if it means that the child is restricted from 

expressing its view and partake in decisions concerning the child. Moreover, this paternalistic 

approach goes hand in hand with the belief that doctors know what is in the best interest of the 

child, since Intersex is a Disorder of Sex Development – hence, early corrective surgery is crucial 

for the child’s well being because it is believed to eliminate the possibility to be perceived as an 

‘outcast’. (Franklin, 2003: 20-1) In this particular situation an Intersex infant is ‘double dependent’ 

because the child stands outside the sphere of rights because of its state as independent. Hence 

dependency is the premise for grants of rights, and since an infant is unable to demand rights the 

parents stand in between the child and the state, moreover the child is dependent on the state and 

the parents to come to an agreement on what is in the child’s best interest. (Minow, 2004: 3 & 20)  

 

The liberty rights on the contrary are the welfare right’s opposite, it stresses larger space for the 

child and that the child must be in the centre and have an increased say in matters that concern the 
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child’s future life. Hence, if the individual is an infant, surgeons and parents must wait until the 

child is capable to express its views on the matter. (Franklin, 2003: 20-1)  

 

In relevance to the medical treatment it has been stated that early corrective surgery is imposed to 

lessen the child’s future anxiety and if the genital reconstruction is not imposed it might lead to 

tendencies of committing early suicide. Despite this statement Sally Gross and a clinical 

psychologist argue on the contrary that there is no evidence that surgery is of any real benefit, 

rather, instead that early corrective surgery involves a high degree of trauma for the child since the 

‘normalization’ development consists of a process of surgeries. This process of repeated surgeries 

into puberty will result in scalpels, incisions, scars and ultimately an assault on the child’s concept 

of body integrity. Moreover, the ‘normalization’ process may result in increased problems for the 

child, especially when it reaches puberty. Furthermore, problems of not being recognized and 

respected might ultimately lead to different forms of psychological difficulties which can lead to 

the temptation of committing suicide. Since no psychologist’s  or social worker’s point of views 

are added into the calculation of how to treat the child, the treatment often only deals with the 

medical area, i.e. clinical, surgical and hormonal treatments. Regarding these ‘treatments’ it has 

been stated that it is fully acceptable that parents are responsible for making decisions for the child, 

especially the younger children, because it is ultimately believed that the parents have the best 

intention at heart. (Freeman, 1992: 55) Despite the best intentions at heart, one ultimately wonders 

what the parents’ role as a ‘Steward’ is? Especially, if the parents according to the ‘Stewardship 

model’, have a duty not to violate the child’s human rights and prevent others from violating 

against the child’s human rights and also promote the interests of the child. According to the 

‘Stewardship model’ the consequences of early corrective surgery can have, obviously state that 

the interpretation of the best interests of the child, varies radically from what type of set of mind 

the interpreter has and what influence the interpreter has on the actual decision. (Brennan & 

Noggle, 1997: 4 & 12-3) 

 

Moreover, as the human geneticist states the chromosomal configuration and/or the external and/or 

the internal genitalia are not the most important things. What is of primary importance is how the 

child will feel in relation to its gender identity in the future, and asking an Intersex infant how it 

feels with regards to its gender, is rather problematic, therefore this leads to the advise of waiting 

 87



since there is no clear evidence that waiting harms more than early corrective surgery. This form of 

understand-ding shows that raising awareness and allowing the child the information it needs to 

make a decision for the rest of its individual life, is another interpretation of what is in the best 

interest of the child. (Aldersson, 2003: 165-6) 

 

To summarize this chapter the evident future mission is to investigate the matter further on, i.e. 

more follow-up studies are needed to know whether the genital reconstructions harm the child 

more than leaving it alone or vice versa. However, the only way to do so is by not cutting, since 

cutting is more common than not operating and since non-surgical intervention leaves the potential 

of surgically reversing a reared gender identity into what gender the individual ‘truly’ identifies 

with, it must be seen as positive. One should therefore reconsider how this can be achieved, i.e. 

with the help of a statutory body controlling the non-necessary corrective surgeries or with the help 

of other possible alternatives. The next chapter will therefore discuss, from the author’s point of 

view, the empirical material in relevance to the theoretical framework and bring forth what 

meaning these results might have. 

 

5. Final Discussion  
 

In following chapters I, intend to more explicitly answer the questions of study and give a 

summary of its results. Thereafter I will discuss whether the results from the analysis were 

expected and to what extent the study is useful in relation to the theories. Also, I will suggest new 

directions for studies and finally give some thoughts in relation to the study’s achievements. 

 

5.1 Have the questions of research been answered? 
 

The intention with this dissertation has been to study the Intersex phenomenon in South Africa, 

meaning the interplay between the dual sex and gender norms in society and how the medical 

treatment of Intersex infants can lead to concerns regarding their human and citizenship rights.  

This has been done by investigating how young Intersex children are included/excluded and 

mentioned/not mentioned within South Africa’s legal system and within UN’s Convention on the 
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Rights of the Child. In addition, I have studied how some medical institutions’ medical treatment 

take form and how some non-medical oriented institutions view this ‘treatment’ in relation to the 

infant’s human and citizenship rights. Furthermore, Intersex children are viewed as ‘different’ on 

two accounts – their status as infants and as Intersexed. The dissertation looks at the phenomenon 

from three perspectives – ‘the politics of difference’, human rights directed towards infants and 

citizenship rights directed towards infants. The dissertation has chosen to look at how the Intersex 

infants are ‘treated’ in relation to their status as ‘different’, in relation to the concept of being 

recognized, respected and allowed to take part in deciding what to do regarding the genital 

reconstruction, and what ‘treatment’ actually serves the best interest of the Intersex child. In order 

to draw conclusions I have used several scholarly authors whom theorises the above stated matters. 

Such theorists as, Davies’ (2000) theory on our re-enforcement and re-establishment on the 

concept and the categorization of the two sexes and genders, Minow’s (2004), Young’s (1990) and 

Yuval-Davis’ & Werbner’s theories on the concept of ‘difference’. Coppock’s (2003) and Alders-

son’s (2003) theories on a child’s human rights in relevance to medical intervention, Voet’s (1998) 

theory on equal recognition and difference and Neale’s (2004) theory on a child’s right to be recog-

nized, respected and partake in decision-making as well. Lastly Koren’s (2001) human dignity and 

human rights’ concept in relevance to children and Freeman’s (1992) and Brennan’s & Noggle’s 

(1997) theories on the best interest of the child, are all relevant for how the conclusions have been 

drawn. I have hence used the theories to ask questions in relation to the thesis’ empirical data. 

 

With regards it comes to the first question; how gender and sex dualism is related to the treatment 

of Intersex infants in relation to their human and citizenship rights, I have come to the conclusion 

that the informants’ general belief is that we live in a society that socially has ‘only’ legitimised 

two sexes and genders and that being ‘different’ within this polarity is not socially accepted. 

Hence, since Intersex is connected with the derogatory connotation ‘Stabane’ in some South 

African communities, which is linked with some form of curse, the Intersex child is even less 

accepted. The general understanding is that the South African society is rather intolerant to the 

Intersex status, because it threatens the dominant male and female stereotypes and cultures, which 

ultimately means that Intersex does not fit into anyone’s categorization of sex and gender. Being an 

Intersex infant is therefore a ‘problem’ which is clearly proven in its ‘newer’ medical definition – 

Disorder of Sex Development, i.e. it is a pathological condition that has to be medically treated.  
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Because Intersex is not valued as ‘normal’ and instead equalized with pathology, little space is 

given to the Infant with regards to being recognized, respected or partake in deciding whether to 

undergo genital reconstruction or not. It is hence believed that corrective surgery most likely serves 

the best interest of the child since we live in such an intolerant society. Furthermore, due to the 

belief that the Intersex child needs to be as ‘normal’ as possible when starting school, it is advised 

that some form of surgery is imposed even though it is not medically or surgically necessary. 

Moreover, due to the high value and great expectations associated with the phallus, this also leads 

to the fact that if an Intersex infant is born with a ‘poor’ penis that is not going to function sexually 

or reproductively, it is to some degree better to construct the infant into a girl. Meaning, if you 

cannot become a dignified man with its belonging ‘gear’ it is far ‘easier’ and ‘better’ to become a 

girl. As stated, the general belief is that the medical teams’ intention is not to harm the Intersex 

child, but that the surgical intervention serves the best interest of the child due to our society’s rigid 

sex and gender norms. 

 

The rigid sex and gender norms hence have consequences that ultimately does not allow the child 

to be recognized for who it is, respected for who it is or allowed to stress its view regarding the 

surgery. Hence, if our society accepted ‘differences’ in relevance to sex and gender, and did not 

categorize individuals by sex and gender, the circumstances would most likely have looked 

different for Intersex infants. Moreover, due to the infant’s condition and the society the Intersex 

child is born in, obvious concerns regarding its human and citizenship rights are presented, since 

the child is rarely allowed to come to the table regarding a matter that can have devastating life 

long consequences. 

 

The second question of study is how Intersex infants are mentioned/not mentioned and 

included/excluded within UN’s Convention on the Rights of the Child. It is clear that Intersex 

infants are not mentioned within the Convention or within the Handbook on how to interpret the 

Convention’s articles. The reason for Intersex infants not being mentioned as a specific group in 

need of protection is, that it yet has not been proven that they are in need of ‘extra protection’ and 

that the corrective surgery has not been proven to be a concern of the child’s human rights or 

citizenship rights. Rather, I have been advised to instead look at some of the Convention’s articles, 

such as article two, three, five, six, eight, twelve and eighteen. The second article (non-discriminat-
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ion) brings forth how gender and abnormal conditions should not be discriminated against, the 

issue here is that society sees Intersex as an abnormal condition but since UN defines gender as 

male and female, Intersex children still become transparent to the system. Article eight 

(preservation of identity) also states that one’s gender identity and physical appearance should be 

preserved; once again if gender follows the dictionary definition, Intersex children’s status as an 

‘in-between’ forces the system to eliminate a child’s future choice of gender identity, i.e. a 

pangender identity, or the possibility to reverse an already imposed genital surgery. When it comes 

to article 12 (respect the views of the child) and article six (right to life and maximum 

development) the Intersex child is included and allowed to come the table and give its opinion 

regarding the corrective surgery. The Handbook also states in relevance to article 12 that age 

should not be a rigid criterion on its own determining whether the child shall be heard or not, 

especially when it comes to medical interventions. Article three (the best interest of the child) 

states that the best interest of the child shall be the state’s, the nation’s diverse institution’s and the 

parents’ primary concern. However, this article can be interpreted in various ways depending on 

who is in position of taking the decision, and since the medical teams isolate Intersex to the 

medical sphere, due to it being categorized as pathology, they have the upper hand to decide and 

motivate the parents what is actually in the best interest of the child. Despite, that there is no 

scientific proof stating that the Intersex child as an adult agrees with the medical teams’ or its 

parents’ decision regarding the corrective surgery. The Handbook states that article 18 (parents’ 

joint responsibilities assisted by the state) together with article three require that the parents have a 

as their primary responsibility to make sure that the best interest of the child will be of their 

primary concern, and that both short- and long-term considerations must be embraced. However, as 

the Handbook states, in relevance to article three and twelve, young children are not perceived as 

persons entitled to rights, which means that their rights are often undermined by adults’ interests, 

which is exactly what is happening to Intersex infants. Since the parents and the medical team 

believe and agree on one thing this does not ultimately mean that the Intersex child, as it grows up, 

agrees with their decision, which eventually can lead to conflicts of interests. The last article, 

number five (parental guidance and the child’s evolving capacities) allows the parents to decide for 

the child what is in its best interest and allows the child to come into the picture as it evolves. This 

article can however, be interpreted in various ways as well, disfavouring the child, since most 

corrective surgeries are imposed while the child does not have any capacities to express its views.  
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The conclusion regarding UN’s Convention on the Rights of the Child is that it needs to more 

specifically include Intersex children, since they are a group in society who may suffer their whole 

life, if the genital surgical intervention is imposed too early and ends up being unsuccessful. As the 

South African UNICEF representative stated, they have not alerted or seen any link between 

Intersex infants, early corrective surgery and human rights even though the nation’s prevention of 

unfair discrimination law has, and has even included Intersex in the nation’s legal definition of sex. 

I find this alarming because UNICEF’s primary concern is to protect children. Their argument that 

they have not detected that there may be concerns regarding the Intersex child’s human rights, is 

rather lame since UNICEF clearly could advocate that more follow up studies need to be 

performed to actually find out what the facts and the consequences are regarding early, non-

consented genital corrective surgery, or no surgery at all. One understands that UNICEF has to 

prioritise matters, but how far does it have to go before UNICEF reacts, since Intersex individuals 

raise concerns regarding the medical treatment? 

 

To answer how Intersex infants are mentioned/not mentioned and included/excluded within South 

Africa’s legal system, the South African Promotion of Equality and Prevention of Unfair 

Discrimination Act clearly states that sex includes Intersex which, legally, covers the former loop 

hole of discriminating Intersex individuals. The act also states that one’s age is not an acceptable 

ground to discriminate someone unfairly. This ultimately means that Intersex infants are both 

included and mentioned within South Africa’s legal system. What now needs to be done is to 

socially legitimise this law, and raise awareness regarding this amendment act. Otherwise Intersex 

individuals will not be aware that they are discriminated against, and medical institutions will not 

be aware that they are discriminating the Intersex infants by imposing early non-consented genital 

corrective surgery. What needs to be defined is what unfair discrimination against Intersex 

individuals is considered to be. Moreover, is it harassment, to be called a Stabane? To be killed, to 

be left alone or to be non-consentingly genitally corrected? Given that Intersex exists as a sex it 

ultimately means that non-consented genital corrective surgery can be interpreted as a 

discrimination against the infant’s citizenship rights since Intersex is legally recognized as a sex. 

Therefore, the law needs to integrate with society and with the medical sphere since it today could 

be argued that the medical teams operate against the law. 
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However, since the legal age of surgical consent is 18 in South Africa’s law, a child cannot legally 

refuse surgery. This complicates the matter since most corrective surgeries are imposed before the 

child reaches the age of 18. As stated, the law of legal consent to surgical operations may therefore 

hinder that the best interest of the child is served and that the PEPUDA can function and protect 

the child from unfair discrimination. Furthermore, these paradoxes can ultimately lead to serious 

conflicts of interests between the Intersex individual and the parents together with the medical 

team. Therefore the following conclusion is that, some form of legal body representing the Intersex 

infant every time the medical team wants to impose surgery is needed. It is important the every 

child is properly assessed and assessed in a surrounding that is not isolated to the medical sphere. 

Minds associated with law, human rights, psychology and most importantly an Intersex 

individuals’ perspective need to join force and decide how the Intersex child shall be treated, rather 

than only allowing the medical team to decide with the infant’s parents what to do. This team shall 

also determine whether the surgical intervention is medically or surgically necessary for the 

preservation of the child’s health and life. It is important to state that social norms are important, 

but society can never change if we do not push for changes, and learn to respect nature and humans 

for what and who they are. It is also adamant that the nation’s statement, that the best interest of 

the child shall be of paramount concern for both the state and the parents, incorporates both 

societal norms and PEPUDA’s new amendment act, since Intersex is legally legitimised as a sex 

and shall be protected just like the other two categories within the same act. 

 

The fourth question regarding how Intersex infants in practice are medically treated by different 

South African institutions that have had an affect on their actual life, shows that things have 

changed somewhat within the last five/six years, i.e. there is some form of awareness regarding 

what early non-consented genital corrective surgery can lead to. This awareness however, does not 

represent all professions within the medical sphere that are in contact with Intersex infants. There 

is a somewhat divided opinion regarding the genital reconstruction, i.e. that surgeons and 

urologists generally favour surgery and see surgery as the way of ‘curing’ the ‘diseased’ Intersex 

infant, while paediatric endocrinologists, geneticists and social workers are aware of what early 

surgery can lead to. The endocrinologists I was in contact with, were aware that Intersex in most 

cases, is not a surgical condition or a surgical emergency, it is instead, society’s intolerance to 

‘difference’ that leads to the Intersex children being operated on. Nowadays the paediatric 
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endocrinologists I met, also stated that they are the ones who are informed about an Intersex infant 

and decide and inform the rest of the team how the matter shall be dealt with. The ideal situation 

for them is to socially assign the gender but not surgically, since it leaves the possibility of 

surgically reversing the gender identity. This shows an awareness that benefits the Intersex child. 

However, the ideal situation does not mean that this is how they actually proceed, since the parents 

might strongly oppose the doctor’s suggestion or the doctors might, just for the sake of the 

genitalia’s looks for example, trim the clitoris a bit, which ultimately means that the child’s bodily 

integrity is trespassed.  

 

The Johannesburg paediatric surgeon was the only surgeon within the study that was strongly 

aware of the consequences early corrective surgery has and he thinks it is adamant that the child is 

allowed to be respected and recognized, i.e. allowed to give its view regarding the surgery and 

given the opportunity to partake in the decision-making. Due to the divided opinions regarding 

whether to surgically intervene or not, it ultimately leads to the conclusion that more long-term 

follow-up studies are needed to possibly eliminate serious conflicts of interests, which most 

informants hint are needed. Since it is easier to backtrack non-surgical interventions than 

intervening, I conclusively find that the genital corrective surgeries for cosmetic reasons need to be 

ceased to truly save the future possibilities for Intersex individuals. To see the consequences of 

cutting, yet not be able to do anything successful about it, is rather pointless, while waiting allows 

this option. However, raised awareness must be included, and since the medical teams have such a 

large influence on the parents, they need to help the parents to accept, respect and recognize that 

the child is a bearer of rights, and that these shall be protected until it is competent to decide for 

itself what it wants with regards to its genitalia and gender identity.  

 

The last question of research was to investigate, if the treatment, of Intersex infants by different 

South African institutions, leads to concerns of their human and citizenship rights, in what 

circumstances and in what ways does this occur. This question, has somewhat been answered in 

the paragraphs above. Moreover, the child’s human rights and citizenship rights are truly at stake 

since the child is predominantly not recognized as a bearer of rights and not respected for being 

Intersex, since Intersex does not, according to the societal norms, exist even though Intersex is 

legally recognized, respected and legitimised as a sex. Since the law exists to protect Intersex 
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individuals it is logical that society and its citizens need to be aware of their rights, and that it is the 

state’s duty to inform its citizens what rights they have. Furthermore, if the medical teams are 

aware of what they do, yet still continue to cut, then citizens will never know what their rights are. 

Ultimately, laws will be rather pointless and useless. Moreover, if Intersex individuals are aware of 

their rights they can sue medical teams for discriminating their dignity as human beings, their 

bodily integrity and ultimately their right to life, since genital corrective surgery can have 

devastating consequences on the individual’s life. Furthermore, since the best interest of the child 

is disputed, it may be better to find means where the child, when it is mature enough, is allowed to 

decide for itself what it prefers should be done regarding its genitalia and gender identity. 

Henceforth, genital corrective surgery imposed on Intersex infants without being medically or 

surgically necessary for the child’s life and health, can ultimately be postponed until later and can, 

according to the nation’s own legal system, be seen as an act against the Intersex individual’s 

citizenship rights and human rights if not included in the decision-making. However, this 

conclusion does not mean that I am unaware of the implications an Intersex child (Stabane) has, 

rather, I see it is as a challenge instead to raise awareness and that being born as an Intersex is not a 

curse, but rather a part of nature. This matter needs to be brought to a level where we truly discuss 

what the best interest of the child is – both when it comes to short and long terms implications. 

Furthermore, by not impose corrective surgery to alleviate parental anxiety will mean that parents 

and the Intersex child as it matures, need to be given counselling to come to terms regarding the 

condition and stigma that Intersex has, i.e. that Intersex is some curse caused by the child’s mother. 

 
5.2 Were the results from the analysis expected? 
 
When the research was completed the and the chapter of analysis written the chapter of analysis 

regarding how the phenomenon of Intersex infants can challenge the concepts of human rights and 

citizenship rights, I am aware that the results do not represent the whole of South Africa, but rather 

the institutions in the provinces (Western Cape and Gauteng) mentioned in the Scope of the study – 

chapter (1.2). I have realised that the information given to me shows that things are progressively 

changing regarding the awareness of the implications early genital corrective surgery. However, 

there is a somewhat divided opinion regarding how to ‘treat’ Intersex infants depending on what 

profession the person who ‘deals’ with the Intersex child has within the medical sphere, i.e. is it a 

paediatric surgeon, urologist, paediatric endocrinologist, clinical psychologist, geneticist or a social 
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worker. Hence, besides Dr Pitcher and Dr Sidler, the trend within the sphere of paediatric surgery 

and urology is that surgery is the medicine to ‘cure’ the Disorder of Sex Development. While 

paediatric endocrinologists, the psychologist, the geneticists and the social worker are increasingly 

aware of the consequences early non-consented genital corrective surgery can have. However, 

awareness does not imply that they operate as ideally stated. 

 

When the process of writing this thesis started, in mid January 2006, I knew of Sally Gross and her 

human rights’ and citizenship rights’ activism movement in South Africa regarding Intersex 

infants. It was obvious that she wanted things to change in relevance to how Intersex individuals 

are perceived in relation to their gender identity, genitalia and the medical treatment. At the time I 

did not know that the PEPUDA had amended a new and unique act which stated that sex includes 

Intersex and what Intersex implies. This amendment act is so unique that it makes South Africa the 

only country in the world that defines sex differently from other countries’ dictionary definition. 

What obviously has to take place now is to raise awareness regarding the new amendment act so 

all the parties involved are aware of their rights and duties according to the law. Gross’ next fight 

is to cease non-medically or non-surgically necessary corrective surgeries and instead allow the 

child itself to partake in the decision. However, to reach a consensus on what actually serves the 

best interest of the Intersex infant will require more follow up studies. What amazes me though is 

how the medical sphere is somewhat reluctant to some form of legal and political involvement 

since it then no longer remains a medical concern, i.e. reluctant to that human right’s and legal 

right’s minds are competing about how the Intersex phenomenon shall be interpreted. What also 

amazes me is UNICEF’s rather ‘unaware’ approach regarding the Intersex phenomenon in South 

Africa and that being Intersexed is a matter that belongs within the medical sphere because there 

are other ‘more’ important matters that have to be taken care of. UNICEF states that it has to 

prioritise matters and the Intersex phenomenon cannot take money from other more important 

spheres. Since South Africa has such a unique legal system that protects Intersex infants and 

individuals as a specific group, regarding unfair discrimination of one’s sex, one could possibly 

have believed that UNICEF was updated about the amendment act since they represent and protect 

children despite their ‘differences’. The surprise regarding UNICEF’s unawareness regarding the 

matter increased when the representative that was interviewed argued that little human rights´ 

movements must have taken place in relevance to the Intersex debate in South Africa, since the 

 96



debate had not taken place in media, in the newspapers, on talk shows, or in documentaries etc. 

The paradox here though, is that all of the listed justifications have taken place; even a wider legal 

notion of sex was amended in South Africa’s legal system. 

 

5.3 A critical study – to what extent this study is useful 
 

I have attained an understanding that human rights are a global phenomenon regarding human 

being’s rights as humans, while citizenship rights are human rights but on a national level. Since, 

the global human rights is often perceived as assertive towards other nations to follow certain 

standards, it is rather interesting to see how a nation can be a legal role model and how a global 

human rights’ body like the UN, can deal with Intersex in the future. Hence, UNICEF can learn 

from South Africa as it protects individuals outside the concept of the dictionary definition of sex. 

Moreover, other nations, who believe they are world class in including ‘differences’, could learn 

from South Africa and its legal legitimating of a wider understanding of sex. Furthermore, the 

understanding of ‘new differences’ and how the Intersex phenomenon in relation to the concepts of 

human and citizenship rights, is an important challenge. This way of steering and trying theories on 

‘new’ areas, leads to the fact that a thesis does not necessarily need to falsify or verify the theories 

used in relevance to the research data, rather, instead find new means of using relevant and 

meaningful theories. Moreover, as the chapter of analysis shows, the chosen theories discussing 

‘new differences’ and human rights and citizenship rights related to children, i.e. the politics of 

difference, the right to be recognized, respected and to partake in decision-making and the 

discussion regarding serving the best interest of the child, have all been useful and meaningful in 

relevance to this dissertation’s empirical data. 

 

This study can also shed light on the international Intersex debate and other nations where Intersex 

individuals are still treated as walking pathologies and push for legal action just like in South 

Africa. However, the law is not enough, the importance of raising civil awareness regarding the 

new law is adamant; otherwise the law looses its status and function. Moreover, to understand the 

consequences of having or not having early genital corrective surgeries requires long-term follow 

up studies and is one of the next steps needed in determining what consensus procedures are 

appropriate in the case of Intersex infants. For this to be done successfully one should consider 
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whether to integrate a statutory body where other perspectives are brought to the scene, such as 

human and legal perspectives 

 

Lastly, this thesis critically analyses South Africa’s societal categorization of a dual sex and gender 

norm. This norm is not unique to South Africa, most of the world thinks in the term of only ‘men’ 

and ‘women’. Maybe we should question these societal categorizations, because this norm 

seriously excludes the product of nature. As stated earlier in the thesis, about 1 in 1500/2000 

infants are born with some form of Intersex condition and Intersex exists within other forms of 

species as well. We need to question our intolerance to Intersex, i.e. differences, especially ‘new 

differences’. At the end of the day we are all human beings despite the chromosomal, internal or 

the external genital configuration; and must be recognized, respected and dignified as such. 

 

To conclude, I believe this research study, timewise, is useful because a lot has happened within 

the global human rights’ Intersex debate and South Africa is clear proof that things are changing 

legally. Now a societal acceptance is needed, which obviously will take time since South Africa is 

diverse and where Intersex (Stabane) has different connotations depending whom one speaks to. 

However, it is hard to work in an environment that categorizes Intersex conditions as a disorder 

and a disease. No one wants to be a walking disorder which ultimately means that the condition 

Disorder of Sex Development is a difficult one when it comes to being part of the norm. Therefore, 

I believe that DSD henceforth should be the shortening for Diverse Sex Development, since the 

look of one’s genitalia is part of a wide cluster, just like human being’s sexual orientation. This 

would hence, reduce the shame and secrecy that Intersex presently is connected with.  

 

It is however important to state that having a law and then informing about it does not mean that 

things will change, because our laws against killing and us being aware of it being illegal and 

punishable, have not stopped human kind to commit murders, but it moves in the right direction. 

Laws, despite their societal respect and recognition, acknowledge that human beings have the right 

to equal value of rights, equal right to recognition, equal right to respect and dignity etcetera, as 

any other human being. Hence, the societal categorization of sex and gender needs to be inspired 

by the legal system; it will though take a lot of hard work, time and patience, just like any other 

people’s movement. 
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5.4 Suggesting new directions for studies 
 

Proposing new directions for studies in relation to human rights and citizenship rights is to 

challenge ‘new’ types of differences’ right to equal respect, recognition, dignity and how these 

rights can be constructed in new contexts. This can be done by studying the Intersex phenomenon 

or other ‘new’ differences in other nations, or making a comparative study between two nations or 

in relevance to two time periods. 

 

As mentioned, long-term follow-up studies have been stressed as the next step, to reach a general 

consensus regarding how to ‘deal’ with the matter in the future since it is such a sensitive and 

complex phenomenon. Follow-up studies are needed because they might critically question the 

‘male’ and the ‘female’ polarity our society lives by. Moreover, the discussions regarding our 

‘limited’ sex and gender norms and why we have enormous expectations on the penis, so that if an 

Intersex infant is born as a ‘boy’ and not so well endowed the general agreement has been to 

construct it to a girl, both need serious evaluation. This type of gender discrimination should by no 

means be tolerated. Furthermore, the implications that the notion Stabane has in relevance to 

Intersex can be studied in depth, since it studies the diverse cultural connotation Intersex has. 

 

Lastly, a thorough investigation of how UNICEF in Geneva, its representatives in different nations 

and the Convention’s Committee, who interprets how the articles can be interpreted and 

implemented, view upon the Intersex infant phenomenon is important. Moreover, an indepth 

analyze of UNICEF’s ‘unaware’ approach to Intersex, since the Intersex debate has been 

campaigning in an increasing speed since 1993. 

 

5.5 Thoughts of the study’s achievements 
 

The conclusion is that Intersex infants are viewed upon as different, not part of the norm, 

abnormal, walking pathologies, and as stated, people’s movement is needed to equalize the value 

of rights and include diverse individuals into the rights system. Since Intersex infants are 

vulnerable on two accounts; their inability to express their views and opinions and because of their 

condition, it becomes even more important that their rights as human beings are embraced and are 
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treated with equal dignity, respect and recognition as anybody else. Which means, if an Intersex 

child cannot express its views regarding such a vital matter, that can ruin the future life of that 

particular individual, why infringe it when one can leave it and allow the child to partake when it is 

competent to? The arguments, that the social norms are too strong and that some parts of the South 

African society view Intersex as a curse, are important and must be embraced, however, should 

they result in a child lives unhappily for the rest of its life? Since the doctors and the medical teams 

are highly valued in the South African community, despite its diversity, the medical team should 

first and foremost accept that cutting and asking questions later, is unacceptable. The consequences 

are too serious to ask questions later. However, what I see, is that parts of the medical teams are 

becoming more aware of what the child might endure due to the early corrective surgery, which 

shows that progress is being made in the right direction. However, what I still find confusing is if 

this is simply used as rhetoric or if this ideal procedure is actually put into action.  

 

Due to that the medical sphere in general, being rather persistent that the Intersex condition 

remains a medical matter which leads to medical authorities may act as Gods and seem to solve 

miracles, when in actual fact it is nature we are dealing with. Moreover, my suggestion henceforth 

is that some type of statutory body is needed to allow individuals with other aspects to partake in 

how the Intersex child shall be treated. Such statutory body shall include a psychologist and/or a 

social worker (who understands people and their diversity as part of their profession), an Intersex 

individual and someone with a legal and a human rights’ mind. This team together with the 

medical team shall assess every Intersex infant individually and reconsider if it is surgically or 

medically necessary to intervene, look at the societal considerations, and other possible 

alternatives. This type of statutory body is also important because it questions the phenomenon of 

imposing genital corrective surgery to alleviate parental anxiety. As a result, counselling plays a 

vital part in changing the view upon Intersex; and this therapy must include both parents and the 

Intersex child as it matures and starts to question matters. Lastly, the law regarding the age a child 

may consent to surgical operations needs to be reconsidered since it ultimately hinders the new 

amendment act in the PEPUDA to truly function. 

 

It is important to state that the results that have been presented in the study could possibly have 

looked differently if I had conducted my study on the east coast of South Africa, i.e. KwaZulu 
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Natal or in the provinces of Limpopo, Eastern Cape, the Free State or in Mpumalanga, since all 

those regions of South Africa represent other parts of the nation’s diversity. The results might also 

have been different from the presented ones, if I had met some other urologists, paediatric 

surgeons, endocrinologists or social workers, etc, with other views on the matter. Since this matter 

is outmost complex, meeting more Intersex individuals who could have presented their diverse 

voices, since this matter is outmost complex, especially when it comes to determining what the 

best interests of the child are, could have helped solve the mystery somewhat. Future long-term 

follow up studies are therefore adamant in coming somewhat closer to the phenomenon’s solution. 
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2005 at SVT, discussed the Intersex condition’s ethical and moral debate in the US. 

 

The 3rd Sex. 2003. This documentary programme was showed in two parts – the 20th and the 27th 

of November 2003 at SABC 3. It discussed the Intersex condition’s ethical and moral debate in 

South Africa. 

 

The documentary’s informants were: 

 

Gross, Sally – Intersex activist and the founder of ISOSA, Cape Town, South Africa 

 

Dr. Hunt, Gareth – Clicical Psychologist – Johannesburg, South Africa 
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Dr. Moshokoa, Evelyn – Urologist, Medunsa – Medical University of Southern Africa, South 

Africa 

 

Nolan, Albert – The Prior Provincial in Southern Africa, South Africa 

 

Dr. Pitsher, Greame – Paediatric Surgeon, Johannesburg Hospital, South Africa 

 

Prof. Ramsay, Michele – Human Geneticist, The Division of Human Genetics – NHLS (National 

Health Laboratory Service) and The University of Witwatersrand, Johannesburg, South Africa 

 

Soldaat, Nombulelo – Intersex informant, Western Cape, South Africa  

 

Dr. Steinman, Christie – Urologist, Johannesburg, South Africa 

 

7. Interview questions 
 

The questions below were generally asked to all informants interviewed (except for the SAHRC 

and UNICEF representatives – their interview questions will be found after this section of 

questions) and diverse resulting questions took place as the interview took form and depending on 

what the informant had to say.  

 

1. Please tell me how you have been involved in the Intersex/DSD field in South Africa? 

2. How often do DSD cases occur in South Africa, as far as you know? 

3. How are DSD/Intersex infants (cases) ‘dealt’ with within the medical profession/domain? 

4a. How do you look upon the surgical intervention that takes place today? 

4b. Is it always medically or surgically necessary? 

5. How come is Intersex linked with pathology? 

6. How do you interpret the idea that the best interest of the child should be of paramount 

importance (Art. 28, Sec. 2 in the Bill of Rights), in relevance to early genital corrective surgery? 
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7. Sally Gross argues that if it is not medically or surgically necessary to surgically intervene, the 

child should be able to choose for itself what should be done when it is mature enough to 

comprehend its own situation. How do you react to that suggestion? 

8. What type of follow up studies regarding early genital reconstruction, have been done so far? 

9a. Have follow up studies been done on the thumb-rule conditions? 

9b. How do you know that you are taking successful decisions when it comes to determining what 

gender identity the child should be assigned? 

10. What came out of the Rome and Istanbul conferences that might change your approach on how 

to ‘deal’ with Intersex/DSD cases? 

11. What are your suggestions for how South Africa should deal with this matter, how should this 

model look like? 

12. How do you react towards the argument “do not impose early genital construction on the 

Intersex infant to alleviate parental anxiety”? 

13. When is a child allowed to act independently whether to consent or refuse to genital corrective 

surgery? 

14. What type of counselling do the family members receive? 

15. What type of counselling do the Intersex infants receive? 

 

Interview questions directed towards the UNICEF representatives: 
 

1. In what way have you as a UNICEF representative come in contact with Intersex children? 
2. Are Intersex children specifically mentioned in the Convention or in the Handbook? 

3. How does UNICEF see upon the non-consented surgical interventions in relevance to the 

Convention on the Rights of the Child? 

4. Are Intersex children included in the Convention or in the Handbook? 

5. How do you/UNICEF look upon non-consented surgical intervention and the child’s right to 

recognition? (i.e. chapter 8) 

6. How do you/UNICEF look upon non-consented surgical intervention and the child’s right to 

respect? (i.e. chapter 5, 6 and 12.) 

7. How do you/UNICEF look upon non-consented surgical intervention and the child’s right to 

participation in decision making? (Through chapter 12-17 and chapter 9) 
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8. How do you/UNICEF view upon the medical ‘treatment’ in relation to the best interest of the 

child? (i.e. chapter 3) 

 

Interview questions directed to the SAHRC representative: 
 

1. In what way have you and SAHRC come in contact with Intersex individuals? 

2. How has SAHRC dealt with these Intersex cases? 

3. What is it that you do and how does that work look like?  

4. SAHRC was considering enacting a legislation to regulate the cosmetic genital surgeries on 

children born with the Intersex condition, in late 2004, what happened with this legislation 

5. How come was SAHRC considering enacting this type of legislation? 

6. Who and what was behind this proposition in the first place? 

7. How did SAHRC react to this proposition? 

8. How does your parliamentary work look like in relation to this matter?  

9. How does SAHRC see upon the non-consented surgical interventions in relation to South 

Africa’s Bill of Rights, i.e. Article 28? 

10. How do you/SAHRC look upon the non-consented surgical intervention and the child’s right to 

recognition? (Citizenship right issue) 

11. How do you/SAHRC look upon the non-consented surgical intervention and the child’s right to 

respect? (Citizenship right issue) 

12. How do you/SAHRC look upon the non-consented surgical intervention and the child’s right to 

participation in decision-making? (Citizenship right issue) 

13. How do you/SAHRC look upon the non-consented surgical intervention and the best interest of 

the child?  

 

8. Appendix 
 

This appendix part of the dissertation, intends to give some information in relevance to note rr, 

which states that there are thumb rules regarding gender identity and Intersex conditions and that 

there are Intersex conditions that are ‘harder’ to assess. Such conditions are the Ovo-testes DSD, 

Partial Androgen Insensitivity Syndrome (PAIS) or 5-Alpha Reductase Deficiency Syndrome and 
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they will be presented here below. The appendix will also present different medical risks 

associated with Intersex. All the information is taken word-by-word from ISNA’s and AISSG’s 

WebPages and shall be considered as information given from peer support groups to Intersex 

individuals, family members and individuals who are interested in learning more about Intersex. 

The sources from each chapter will in detail be found under Chapter 6 – List of References. 

 

Ovo-testes (formerly called ‘true Hermaphroditism’) 
 

Ovo-testes are gonads (sex glands) containing both ovarian and testicular tissue. These are 

sometimes present in place of one or both ovaries or testes. In other words, a person might be born 

with two ovo-testes, or a person might be born with one ovary and one ovo-testes, or a person 

might be born with some other combination (ISNA, 1993-2005c). 
 

The fact that a person has ovo-testes won’t tell you what his or her genitals looked like when he or 

she was born. Some people with ovo-testes look fairly typically female, some fairly typically male, 

and some look fairly in-between in terms of genital development (Ibid). 

Testicular tissue in ovo-testes involves an increased risk of gonadal cancer. For this reason, people 

with ovo-testes need to have the testicular portion removed or to at least be very carefully 

monitored by doctors (Ibid).  
 

Partial Androgen Insensitivity Syndrome (PAIS) 
 

The extent of androgen insensitivity in 46 XY individuals is quite variable, even in a single family. 

Partial androgen insensitivity typically results in “ambiguous genitalia.” The clitoris is large or, 

alternatively, the penis is small and hypospadic (these are two ways of labelling the same 

anatomical structure). Partial androgen insensitivity may be quite common, and has been suggested 

as the cause of infertility in many men whose genitals are of typically male appearance (ISNA, 

1993-2005d). 
 

Individuals with ambiguous genitals have typically been subjected to “corrective” surgery during 

infancy. Based on our own painful experiences, ISNA believes that such cosmetic surgery of the 

genitals is harmful and unethical. Surgery is justified only when it is necessary for the health and 
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well-being of the child. Surgery which is intended to make the genitals appear more male or more 

female should be offered, but not imposed, only when the child is old enough to make an informed 

decision for her/himself (Ibid).  
 

Is there a test to find out if you have androgen insensitivity? The answer depends upon exactly 

what you are looking for—diagnostic information, or carrier status. If were born with female 

genitals and testes, and have very sparse or absent pubic hair, you most likely have complete AIS. 

If you were born with ambiguous genitals and testes, there are a number of possible etiologies, 

including partial AIS (Ibid).
 

Testing for partial AIS is more problematic than the complete form. Hormonal tests in a newborn 

with 46 XY karyotype and ambiguous genitals will show normal to elevated testosterone and LH, 

and a normal ratio of testosterone to DHT. A family history of ambiguous genitals in maternal 

relatives suggests partial androgen insensitivity (Ibid). 

 

If you are wondering if you are a carrier, or if you know that you are a carrier and are wondering 

about the status of your fetus, genetic testing is possible. AIS has been diagnosed as early as 9-12 

weeks gestation by chorionic villus sampling (sampling tissue from the fetal side of the placenta). 

By the 16th week it can be detected by ultrasound and amniocentesis. However, prenatal diagnosis 

is not indicated unless there is a family history of AIS (Ibid).  

 

5-Alpha Reductase Deficiency Syndrome 
 

5-alpha-reductase is an enzyme that converts the weaker testosterone into the more potent 

dihydrotestosterone (DHT). When this enzyme is deficient (a condition known as 5-alpha-

reductase deficiency) the baby develops as a girl. However, at puberty testosterone production 

usually increases and is enough to cause virilization, so in such cases (where the child identifies 

strongly with a female role) it is advisable to perform a gonadectomy before puberty. On the other 

hand, there are cases where the child naturally migrates to a male role. Therefore, a conservative 

approach that incorporates listening to the child is imperative. 5-alpha reductase deficiency, unlike 

AIS, involves a defect on an autosome (not on a sex chromosome) and requires two mutated genes, 

one from the father and one from the mother (AISSG, 2006).  

 119



Are there medical risks associated with Intersex conditions? 
 

• Congenital Adrenal Hyperplasia (CAH)  

• Gonadal Tumours 

• Osteoporosis (ISNA, 1993-2005e) 
 

Congenital Adrenal Hyperplasia (CAH) medical risks 
 

Congenital Adrenal Hyperplasia (CAH) is the only one of all the various causes of Intersex that 

can actually cause a medical emergency. In fact, before CAH was well understood, it was thought 

to occur much more frequently in girls. Now we know that this really reflects the fact that newborn 

girls with genital ambiguity often came quickly to medical attention, whereas CAH boys (who 

don’t have an Intersex appearance) often died without being diagnosed. CAH occurs equally often 

in XX and XY individuals (ISNA, 1993-2005f). 
 

People with CAH (both XY individuals, who are not Intersexed, and XX individuals, who may be 

Intersexed) have problems making their own cortisone, a hormone which helps the body respond to 

stress (like a cold, or a broken bone, or severe trauma in a bad automobile accident, or undergoing 

surgery). This problem can be addressed by administering cortisone, but only if medical 

professionals know that the person has CAH. For this reason, some CAH people wear Medic Alert 

bracelets (Ibid). 
 

Another problem that can happen is called “Salt wasting.” Some people with CAH (whether 

intersexed or not) don’t produce the right levels of hormones that control salt in the body. These 

people can get very sick, and even die, without medication to correct their body’s salt level. Many 

people with “salt wasting” CAH also say that they crave salt, and feel better when they eat very 

salty food (Ibid). 
 

Any child who has XX chromosomes and CAH, and is raised as a boy may experience feminizing 

puberty and menstruation. We believe that in such a case, the child deserves a clear explanation of 

his own medical condition, and a choice about medical interventions. A mental health specialist, 

working with the child and the parents, should determine the child’s gender identity. If the child’s 
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identity is female, she may wish to have psychosocial support to change her social sex to female. 

She may also wish cosmetic genital surgery to make her genitals look more female. If the child’s 

gender identity is male, he may wish to prevent menstruation from occurring (Ibid).  

If it is difficult to determine the child’s gender identity or wishes, puberty can be temporarily 

delayed with the drug Lupron. This is not a permanent solution, but a delaying tactic. If the child’s 

gender identity is male, he may choose to have his ovaries removed to prevent further 

feminization. As reproductive technology advances, consideration should be given to preserving 

gonadal tissue for future assisted fertility (Ibid).  
 

Gonadal tumours 
 

In general, gonadal tumours are unlikely in the absence of a Y chromosome or Y genes which may 

be present on the X chromosome. When there is a Y chromosome or Y genes are surmised to be 

present, the gonads are at elevated risk, and should be carefully monitored. 

Because the risk is slight before early adulthood, gonadectomy should not be imposed on infants. It 

should be delayed until the patient can weigh the options and choose for her/himself. Functioning 

gonads, even partially functioning gonads, are a big advantage over hormone replacement therapy. 

The patient must be allowed to weigh the risks, talk with other patients about their experiences, and 

choose what is best for her-/himself. Note, though, that it is critical to remove partially functioning 

testes before puberty from an Intersexual who identifies as female and wishes her body not to 

virilize (ISNA, 1993-2005g).  
 

Osteoporosis 
 

Testosterone or estrogen are necessary to maintain healthy adult bones. If you were born without 

functioning gonads (ovaries or testes), or if your gonads have been removed, you should be under 

an endocrinologist’s care and maintain hormone replacement therapy for life (ISNA, 1993-2005h). 

 

Many people with Intersex conditions, having developed a distrust or aversion for medical people, 

avoid medical care and drop hormone replacement therapy which was prescribed during puberty. 

This can result in extreme osteoporosis (brittle bones). Osteoporosis worsens silently, but at 
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advanced stages it can destroy your quality of life. Persons with advanced osteoporosis are 

vulnerable to frequent bone fractures, especially of the spine, hip, and wrist. These fractures can be 

caused by a small amount of force, and are extremely painful and debilitating. Each spine fracture 

may put you flat on your back for one to two months (Ibid). 

 

If you have been without gonads or hormone replacement therapy for years, it is vital to get a bone 

density scan performed, to evaluate the condition of your bones (a simple, non-invasive procedure 

using a specialized x-ray machine), and to seek the advice of an endocrinologist in order to 

establish a regimen of hormone replacement therapy that works for you. If you have had bad 

experience in the past with hormones, we encourage you to find an endocrinologist who will work 

with you to adjust the mix and schedule of hormones until you find what works. If your bone 

density is low, your endocrinologist will probably recommend calcium supplements and weight-

bearing exercise (not swimming!) to maintain density (Ibid). 

 

If your bone density scan is performed on a DEXA machine, make certain to do any follow-up 

scans on the same machine, and with the same reader. A number of drugs currently in the 

biomedical news may prove useful for rebuilding lost bone density. If your bone density is low, 

check in with a qualified specialist regularly for the latest information. The danger of osteoporosis 

is considerably worse for people with Intersex conditions than for post-menopausal women, 

because they will be without hormones for many decades (Ibid). 
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