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Abstract 

This study examines the possible incompatibility between environmental conventions and 

agreements promoting international trade. More specifically, it aims at discussing the 

Precautionary Principle and the WTO agreements on trade and how they might contradict 

each other on the international arena. The study focuses on the international trade with 

genetically modified organisms and discusses probable needs of reformulating the principles 

and/or conventions concerned if these are to function as tools of equal importance when 

handling environmental problems through policy making. The controversy is illustrated 

through a case-study of a trade dispute where the conflicting principles: the Precautionary 

Principle and WTO agreements on trade are involved, namely a dispute where a formal 

complaint to the WTO by the US, Canada and Argentina about the European Community 

supposedly applying a de facto moratorium on genetically modified organisms had the final 

outcome of the European Community being found to contravene international trade rules. The 

study concludes that actors on the international arena are still opinions apart concerning the 

way to perceive possible risks connected to biotechnology and genetically modified 

organisms. This incongruence is also found to apply to the status of the Precautionary 

Principle as a rule of international law as well as to which of the conventions that were 

applicable to the concerned dispute.  

 

Keywords: Precautionary Principle, genetically modified organisms (GMOs), environmental 

risks, European Community, World Trade Organization 

 

 

 

 

 

 

 

 



 3 

Acknowledgment 

The topic of this study was suggested by the Swedish Nature Protection Agency (Svenska 

Naturskyddsföreningen) and the scope has been narrowed according to some of their 

recommendations. However, the final conclusions and presented opinions are the authors’ 

own and are not necessarily shared by the agency. Finally, this is not a public agency report 

but a master thesis and the work on this study has been overseen mainly by the appointed 

supervisor at Södertörn University College.  



 4 

List of abbreviations 

 
EC the European Community 
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1 Are we facing a problem? 

The last decades have seen a growing globalization with an increasing commerce across the 

world and it is no longer unusual to find goods from all over the world in your local food 

store. The long arm of globalization is reaching towards new markets and commodities from 

abroad are steadily becoming easily accessible. Global trade is very welcomed by many in the 

international community and free trade agreements to facilitate and de-regulate trade are often 

promoted by the same people. Nevertheless, others are concerned with the negative impact 

this increased global trade might have on the environment as well as on local markets and 

production. The invisible hand of the market is looked upon with certain scepticism and its 

impacts are viewed as to be uncertain still. So, to answer the question asked in the heading: it 

depends on who you ask and almost everyone has an opinion on the matter: politicians, 

organisations, you and your next-door neighbour. All the same, global trade is not just 

“happening” but is heavily regulated by bilateral and multilateral agreements and as the 

commerce is becoming more internationalized, it finds itself being regulated by a growing 

number of international agreements. We may be opinions apart on how trade should be 

regulated and what goals we are to strive for, but we seem to agree on international 

agreements being needed to govern the development.  

   The last decades have not only seen a growing trade across the world. The crops being 

marketed are changing and the amount of “new and improved” commodities is growing. What 

we eat and grow on our fields is not what it used to be; it is being altered by biotechnology. 

Beginning in the early 1990s commercial food plants transformed through recombinant DNA 

technology were introduced on the market and the use of genetically modified organisms 

(GMOs) in agriculture is steadily increasing (First Submission of the United States 2004: 16, 

Affärsvärlden 2007: 46). However, this development is not going on unnoticed on the 

international arena. Concerns are raised about that while the effects of these “new” organisms 

on humans and nature are still very unsure, trade agreements are forcing countries to import 

goods which are considered to be associated with impending risks of damage (see for 

example: the First Submission by the European Communities 2004). The opinion on this issue 

is however divided. As in many cases before some agree and some do not. On the one side the 

advocates of GMOs are saying that the opponents are crying “wolf”, when no wolf is to be 

seen and on the opposite side stand the ones concerned with the risks GMOs pose to both 

humans and nature and they are saying we need to put a ban on GMOs while their effects are 

carefully evaluated (see for example: forskarbloggen.slu.se). Again the answer depends on 
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who you ask. Whoever will show to be closest to the truth we still do not know. Either way, 

the controversy around GMOs clearly deserves its amount of attention and what the clash of 

opinions also points towards is the great insecurity that still surrounds GMOs and their 

presumable effects.   

   An illuminating example of this complex of problems is highlighted by a recent dispute 

concerning the global import and exports of GMOs handled within the World Trade 

Organization (WTO). In May 2003, the GMO-producing countries the United States (US), 

Argentina and Canada made a formal complaint to the WTO about the European Community 

(EC) and some of its member states putting a ban on GMOs and that this measure 

contravened international trade rules. The EC on the other hand argued that risks surrounding 

biotechnology and GMOs were still uncertain and that because of the mentioned uncertainty, 

a precautionary approach was adopted in their regulatory framework. The final outcome was 

presented in February 2006 and read that the WTO Dispute Settlement Panel found the EC to 

be contravening and acting inconsistently with existing trade rules. Following the verdict the 

European Community was required to bring its measures into conformity with WTO 

regulation (Reports of the Panel 2006: 1071-1076). The outcome of this case might very well 

come to have far reaching implications for the global governance of GMOs, possibilities for 

environmental protection and international trade relations. Moreover, there is a fear that as 

long as the WTO has final say concerning trade related issues then its drive to liberalise trade 

will take precedence over environmental and health concerns (http://news.bbc.co.uk).  The 

case of GMOs is not the first occasion when actions taken by mankind have aroused debates 

around the globe and it is not the first time that we have failed to predict the dangers of 

manmade substances and this in turn has led to seriously damaging effects on man, wildlife 

and nature. The use of DDT in agriculture for example, is an often quoted case concerning 

failed risk evaluation, where unforeseen health and environmental damages were detected 

only after marketing approval (First Written Submission by the European Communities 2004: 

26). We know that we have been far from perfect in predicting risks throughout history and 

one of the questions following the uncertainty surrounding GMOs is: are we repeating the 

same mistakes?  
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2 Purpose and line of work 

Every matter of subject is dependent on research to be able to develop the knowledgebase 

that is the foundation of the subject in question (Merriam 1988: 20, own translation). 

2.1 Aims of the study 

There are two research objectives that will be covered in this study. The primary aim is to 

discuss what may follow when two partly incompatible internationally recognized principles 

contradict each other on the international arena and what difficulties the outcome of the 

conflict imposes on the handling of environmental problems through policy making. There 

are a large number of occasions when such conflicts take place on the global arena and the 

problem will be discussed by looking at the incompatibility between trade globalization and 

environmental protection. This is however a very broad approach and it is beyond the scope 

of this study to discuss all aspects of the incompatibility in question, so there will clearly have 

to be further limitations to what will be covered. It has been proposed that while under the 

current WTO agreements and with the current definitions of the Precautionary Principle, no 

full reconciliation of the Precautionary Principle and trade liberalisation is possible (Matthee 

and Vermersch 2000: 69). The focus of this study will be at this presumed contradiction and 

the main topic of discussion will be the incompatibility of the principles. The research 

objective will be discussed through a case-study where mentioned conflicting principles 

clearly are involved. Recognizing that the definitions WTO agreements on trade and the 

Precautionary Principle are not automatically clear, the definitions they have in this study 

will be clarified in section 2.4.5 Limitations.   

   The secondary aim of this study is more specifically to describe and explain the controversy 

of the GMO related trade conflict between the European Community and the United States, 

Canada and Argentina. Namely the dispute where the US, Canada and Argentina made a 

formal complaint to the WTO about the EC supposedly applying a de facto moratorium on 

GMOs. The dispute had the final outcome of the supposed ban being found to contravene 

trade rules and the EC is now required to bring its trade procedures into conformity with 

WTO regulation (Reports of the Panel 2006).  

 

To clarify, the aims of the study are: 

1. To discuss what may follow when two partly incompatible internationally recognized 

principles contradict each other on the international arena and what difficulties the 
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outcome of the conflict imposes on the handling of environmental problems through 

policy making. The principles in question are the WTO agreements on trade and the 

Precautionary Principle.  

2. To describe and explain the controversy by using a case-study where mentioned 

conflicting principles clearly are involved. 

2.2 Assumptions and research questions 

The research questions are based on the assumption that the principles in question are not 

reconcilable in their current state. The questions are as follows: 

1. How did the GMO dispute proceed and which principle-related arguments where 

posed by the actors? 

2. How were the two principles balanced in the outcome and why? 

3. Does the outcome of the process indicate needs for reformulating the principles and/or 

conventions concerned, if making them work as equal tools when handling 

environmental problems through policy making?  

2.3 Methodology 

2.3.1 Framework and method of research 

The methodological framework of this study is qualitative and consequently it intends to build 

an understanding around the question at issue by drawing a somewhat complex, but holistic 

picture of the problem discussed. The qualitative framework also makes it possible to 

illuminate the correlation between case-specific variables and to further discuss this interplay.  

   The method of choice is case-study research. The case-study approach can only present a 

very limited part of the general conflict, however this should not be seen as a shortcoming 

since the study is an attempt to explore a certain process (Creswell 1994: 2, 60). The most 

important function of the case-study as a method is to explain the presumed causal links in 

real-life situations. It may help describe, explore and illustrate situations that are too complex 

for the survey or the experimental strategies and in this way the case-study provides the 

analysis with an extra dimension (Yin 2003: 15). When a situation is found to be problematic, 

the researcher’s role is to make an investigation of the problem and how it has risen (Merriam 

1988: 21, 28). The case-study approach offers us the tools to do this. When using a qualitative 

case-study research method the focus is on “interpretation within the context”, which means 

that by concentrating on one single phenomenon or situation (the “case”), the researcher 



 11 

strives at illuminating the interplay between important factors that distinguish the 

phenomenon or situation in question (Merriam 1988: 25). The case handled in this study falls 

under the category conflicting international principles and the aim of the chosen case-study is 

to provide a descriptive and illustrating example of this conflict through the WTO dispute 

over the handling of GMOs, where the process will be described from the arisen conflict to 

the final result. Even though the case-study only concerns a certain occurrence it can still cast 

some light on problems of more general character (Merriam 1988: 27). On this occasion, this 

would be on what may follow when two partly incompatible internationally recognized 

principles contradict each other on the international arena and what difficulties the outcome of 

the conflict imposes on the handling of environmental problems through policy making. 

When conducting qualitative research the manner of research should be inductive (Creswell 

1994: 5). However, this approach is too broad for the limited scope of the study. To develop a 

theory or even patterns is not possible when only describing and trying to explain one single 

case, what it can do is rather to make a contribution to the ongoing dialogue on the subject. 

Moreover, since the case-study is combined with Rational Choice theory, this means that the 

study becomes to some extent factor-driven and consequently the manner of research 

becomes mainly deductive. (For a thorough exposition of the theory and how it will be used, 

see section 3 Theory.) 

   Finally, when discussing and illustrating a specific topic (in this case the conflict between 

the two principles) by conducting a case-study, it is of high relevance that the chosen case has 

high representativity. There is reason to believe this to be the case concerning the case-study 

in question. Pointing towards this are the facts that both principles where used in the rhetoric 

of the conflicting parties and in the regimes governing the legal framework concerning this 

issue. Furthermore, the rise of the dispute and its outcome clearly indicates the conflict 

between the principles in question.  

2.3.2 Division of the study 

As can be seen, the study is divided into two parts and the aims can be said to be both 

descriptive and analytical. The first part is descriptive and revolves around on what grounds 

the conflict was raised and how the process following the conflict evolved. This part will be 

answering research question one, since it is descriptive in its disposition: how did the GMO 

dispute within the WTO proceed and which principle-related arguments were posed by the 

actors? Question two is both descriptive and analytical: how were the two principles balanced 

in the outcome and why? Consequently, it will be answered and discussed both in the case-
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study section and in the analysis. However, the last part of the question: and why? might show 

to be too difficult to answer because of the limited scope of the study. The second part of the 

study is more analytical and focuses on the dilemma surrounding the conflicting principles. 

Consequently, it is in this part of the study that the third research question will be discussed: 

does the outcome of the process indicate needs for reformulating the principles and/or 

conventions concerned, if making them work as equal tools when handling environmental 

problems through policy making? Since the question cannot be tested on the basis of the 

material alone it will principally be handled in the discussion section.  

   To clarify: research question number one will be answered through a case-study of relevant 

documents, the second question through the case-study and an analysis based on Rational 

Choice theory and the third question will be handled through a discussion originated in earlier 

research on the matter.  

2.3.3 Qualitative content analysis 

This is mainly a document study and it includes both primary and secondary sources. The 

sources are limited to printed sources and the Internet. The case-study section is 

methodologically a content analysis of primary sources. When referring to the term 

documents, this means written sources such as reports, studies and articles (although the 

status of articles is debated). There are both pros and cons with the use of this type of material 

while conducting research. The documents are usually produced with other motives than for 

research purposes and are therefore not limited in the same way as interview-material, which 

is dependent on the participants that are willing to contribute. Further, the documents 

comprise a ready and rich source of information that exists outside of the realm of the study 

being conducted. On the other hand there are limitations that are not found in interviews and 

observations. Since the documents have not been comprised for the purpose of research they 

may be incomplete from the research point of view. The available sources of material might 

lack continuity in one or more courses of events. Instead, they might even contain a non-

representative selection of data (Merriam 1988: 118). Another weakness is that the 

information does not necessarily agree with the theory of choice. Moreover, even though 

public reports etc. are supposed to be objective, they might contain biases overlooked by the 

researcher (Merriam 1988: 119). This puts demands on the researcher to thoroughly review 

the facts presented and to keep an open mind. 

   Because of e.g. the weaknesses presented above, researchers are encouraged to vary their 

sources of information. Documents should be used when it is obvious that they will be a 
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better source of information, give more information or information to a lower cost than other 

methods. Documents as sources hold information that would involve a great deal of effort for 

a researcher to gather oneself and obvious advantages with using documents come when they 

are easy to get hold of and when they are comparatively cheap (Merriam 1988: 120). 

However, the opposite may be equally true. Documents, such as meeting protocols, might be 

classified or at least difficult to get hold of. Furthermore, some are very expensive to obtain. 

But one of the greatest advantages of using documents is surely their stability. They are not 

altered by the mere presence of the researcher, contrary to interviews and observations. Even 

though they might be biased they are in comparison the most objective sources of 

information, also called non-reactive and non-intrusive data (Merriam 1988: 121).  

   The method of approach when conducting the content analysis within the study has been to 

read the documents in their entirety in search of the main content. More precisely the method 

has been to read the material in question several times along with underlining all “information 

of importance” and then too go back to these passages and pick out the content which felt 

more central concerning the matter at issue. Finally, re-reading main parts of the documents in 

search of complementing information and to check if relevant findings had been overlooked.  

2.3.4 Material and sources used 

As shown, documents and other sources can help the researcher to discover meanings, 

develop understanding and supply insights that are relevant for the research problem 

(Merriam 1988: 130). Primarily the term “documents” refers to different kinds of protocols, 

but the term can also include scientific articles and other studies. Three different kinds of 

sources have been used in this study: 

1. Public records and registers 

2. Previous studies and articles 

3. Popular media: such as internet and newspapers 

The sources used in the study are both primary and secondary, since there is relevance for the 

use of both. A primary source is not necessarily more authoritative or accurate than a 

secondary source. Secondary sources are often subjected to peer review, can be well 

documented and are often written by researchers working in institutions where 

methodological accuracy is seen as important (www.en.wikipedia.org). Conscious of my own 

limitations secondary sources have been used e.g. to give the results more reliability and to 

place the study within ongoing research. The primary sources are mainly used to provide a 
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background, description and to be an information base for the analysis. Sources used and 

quoted throughout the study, which are not in English, are translated by me. 

2.3.5 Limitations 

This section addresses how the study will be narrowed in scope and identifies potential 

weaknesses. There are several factors determining the outcome of the process studied and it is 

clearly beyond the scope of this study to discuss all of them. Examples of factors influencing 

the final outcome are politically-, economically-, principle- and case-related variables. 

Following the rationality of the study the aim is to describe the process and its outcome by 

studying the conflict between the principle-related variables and the relevant internationally 

accepted principles in chosen case-study are the WTO agreements on trade and the 

Precautionary Principle. See the model below: 

 

Process of the GMO dispute 

 

 

 Source: Own compilation 

 

 

The Precautionary Principle is one of the most important and well-known environmental 

policies governing trade, both nationally and internationally. The scope of this study will 

however be limited to the definition presented in Sandin 1999, where the author has identified 
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should be taken even if the available evidence is not enough to conclude the existence of the 

hazard as a scientific fact” (Sandin et al 2002: 288). Note however that an evaluation of the 

Precautionary Principle will not be done as such, seeing as the case-study is too limited in 

scope for this purpose and will therefore mainly be descriptive. The principle will be explored 

more thoroughly in section 4.5 Key Provisions of the Precautionary Principle. 

   The WTO agreements on trade include a number of multilateral agreements aimed at 

liberalizing international trade and certainly not all of them are referred to within this study. 

More precisely, the principle governing the de-regulated trade is one of the principles stated 

in the preamble of the agreements establishing the world trade organization. Namely: 

“entering into reciprocal and mutually advantageous arrangements directed to the substantial 

reduction of tariffs and other barriers to trade and to the elimination of discriminatory 

treatment in international trade relations (…), to develop an integrated, more viable and 

durable multilateral trading system”. In relation to the Precautionary Principle, the WTO 

agreements state that the right to take precautionary measures is only approved if they are not 

applied in a manner which would result in “arbitrary or unjustifiable discrimination between 

countries, or a disguised restriction on international trade” (www.wto.org). Hence when the 

term WTO agreements on trade is used these are “the principles” being referred to. A more 

detailed exposition of the agreements will be given in the section 4.3 Key provisions on the 

WTO agreements on trade. 

   Since this study concerns one case, this together with the purposive limitation of material 

makes the results less useful when generalizing and applying the findings of this study to a 

larger context and since this is a qualitative study the findings could be subject to other 

interpretations (Creswell 1994: 111). However, it makes a contribution to the ongoing debate 

on the concerned matter as the case-study has a high representativity when discussing the 

matter of subject. Although Rational Choice theory is used to explain causality, a complete 

causal approach will not be used. Since the study only handles one case and only one set of 

variables (the principle-related) a qualitative evaluation of the influence on the outcome by 

the independent variables concerned: the Precautionary Principle and the WTO agreements on 

trade will be done instead. Moreover, since the study is limited to one case it will not be 

possible to test the regularity of the variables. What it can however, is to study the presumable 

correlation in a case where the two conflicting principles are involved. The second phrase in 

research question nr 2: How were the two principles balanced in the outcome and why, might 

however be too difficult to fully answer with this limited approach. 
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Practical limitations 

An important methodological aspect of any scientific study concerns its validity and if the 

chosen indicators correspond to the chosen theoretical concepts (Yin 2003: 34). A validity 

fault could follow the purposive limitation of the factors being studied; in the concerned case 

this could be the result of focus being on the principle-related variables and not on all of the 

factors influencing the process and outcome. This limitation might result in the study not 

covering the conflict in its whole and leads to the question: will the study measure what it 

intends to measure, even when being limited to the chosen variables? The occurring regularity 

of the two principles in the process of the dispute together with legislative measures being 

based upon them indicates validity throughout the study. Moreover, the long process 

surrounding the conflict implies that this study focuses on a central and relevant issue. 

Another methodological aspect concerns the reliability of the study and the handling of the 

material used (Yin 2003: 38). One way to get around this uncertainty is by external reliability 

verification: to have another person read the material used and then to compare the results to 

see if these concur. This has however not been done in this study and consequently there is 

really no way getting around this problem. What has been done however, is internal reliability 

verification where the material has been read several times in order to be as sure as possible of 

what was actually said and concluded.  

   A practical limitation of this study is time. Another is cost. The limited time-frame has put 

restrictions both on the research objective and the material used; interviews could for example 

have been a fruitful complement to the documents. Another practical limitation concerns the 

documents used. The case-study does not provide an examination of the submissions made by 

all complaining parties. This clearly puts limitations to both the study and its findings, but it 

has nonetheless been necessary to put a limit to the sources used. The documents used in the 

case-study are 1) the First Written Submission by the United States, 2) the First Written 

Submission by the European Communities and 3) the final Reports of the Dispute Settlement 

Panel. The reason for only looking at the US Submission and not the submissions of all the 

complaining parties in more detail is, again, the limited timeframe. Nevertheless, the material 

chosen is enough to illustrate the principle-related conflict. Finally, the issue being covered is 

in many ways a legal issue. I am however not a legal expert and the study will not be 

conducted within the realm of science of international law. 

   Last there is the issue of my own personal bias and limits as a researcher, as has so clearly 

been pointed out: “the ethnographer enters the field with an open mind, not an empty head” 
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(Fetterman 1989 as quoted in Creswell 1994: 44). I might overlook certain issues and be 

limited in my knowledge of others. Hopefully those weaknesses will be overcome by the 

study being exposed to peer-review along with help from my supervisor.  

2.4 Earlier research  

This study will be done in the context of environmental social science. It has been 

acknowledged that social sciences play an important part in environmental science and that it 

is of importance that they participate and are incorporated in research on sustainable 

development (www.formas.se). Sustainable development is however a very broad focus area 

and there really is no point in giving a thorough exposition on all of the previous research 

concerning it. So, the research focused on in this section mainly concerns the conflict between 

the trade related and environmentally protecting regimes and the incompatibility between 

them and the principles concerned. Furthermore, it touches the subject of how the 

Precautionary Principle stands in conflict with matters of trade. The earlier research consists 

of relevant articles on the matter, mostly articles within the realm of law and international 

agreements. The media of articles are chosen since they often are the bearers of the most 

recent information and new findings on a certain subject matter within a research area. They 

are also the easiest to find and duplicate (Creswell 1994: 28). 

    

There is no lack of writings on the conflict between environmental international regimes and 

agreements concerned with the matter of trade and the topic is clearly being discussed on the 

international arena (Schoenbaum 2000: 866). The two regimes principally regulating the 

international trade with genetically modified organisms are the Cartagena Protocol on 

Biosafety and the World Trade Organization Agreements on trade. Previous studies have 

begun mapping where the regimes are in in-coherence with each other and the reasons to why 

one prevails over the other when faced in matters of dispute. 

   When addressing the potential conflict between the two principles: the Precautionary 

Principle and the WTO agreements on trade, it has been found that also these two contradict. 

It has been proposed that while under the current WTO agreements and with the current 

definitions of the Precautionary Principle, no full reconciliation of the Precautionary Principle 

and trade liberalisation is possible (Matthee and Vermersch 2000: 69). Earlier studies have 

also concluded that one of the key issues in this debate is the extent to which the 

Precautionary Principle should be applied. It has been shown that the Biosafety Protocol and 

agreements under the umbrella of the WTO agreements on trade contradict each other on this 
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point and that this will lead to future conflicts (Schoenbaum 2000: 866). Trade- and 

environmental agreements aspire to be mutually supportive, but achieving this requires 

substantial harmonisation between the two. It has been found that each of the agreements 

treats the Precautionary Principle differently and the idea has been presented that there is a 

great risk that parties in trade disputes in GMOs will use either agreement depending on each 

party’s status in each agreement (http://ideas.repec.org). The area of research is only in its 

beginning and we are still to discover what the outcome of the GMO-case is going to have in 

practice. As stated earlier in the text, the outcome on the matter by the WTO Dispute Panel 

might very well come to have far reaching implications for the global governance of GMOs, 

possibilities for environmental protection and for international trade relations.  

   To conclude: it has been found that there is an incoherence between the regimes governing 

environmental protection and international trade and that this incoherence applies to the 

Cartagena Protocol on Biosafety and the WTO agreements on trade. The two internationally 

recognized principals: the Precautionary Principle and the WTO agreements are found to be in 

conflict and it has been proposed that no reconciliation between them in their current form is 

possible. It is further emphasized that there is a need to address this issue because the 

contradiction on how to use the Precautionary Principle will lead to further conflicts and this 

will undoubtedly result in obstacles on the road to sustainable development. Here is where the 

importance of this study comes into the picture. If we are to achieve a sustainable 

development within the realm of trade there is a need to continue the research on the in-

coherence between the regimes and concerned principles and what implications this in-

coherence might have. Furthermore, there is a need to discuss this conflict and what 

difficulties the outcome of the conflict imposes on the handling of environmental problems 

through policy making. There is also a need to further observe how the disagreement on how 

the Precautionary Principle should be applied displays in actual conflicts, as in the case 

presented within this study, the GMO related trade conflict between the EC and the US, 

Canada and Argentina. To further point on the significance of this study and its relevance, it 

has in recent strategies for Swedish socio-environmental research been stated that the research 

objectives concerning division of power and goal conflicts are of high importance for socio-

environmental research. Questions like who has the actual power in environmental politics 

and how are goal conflicts displayed and manifested on national and international level are 

seen as at the core of the issue (www.formas.se) and these questions will to some extent be 

discussed within this study. 
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2.5 Definitions of terms 

This section presents some of the terms frequently used within the study. 

 

Regime. International regimes are defined as principles, norms, rules, and decision-making 

procedures around which actor expectations converge around a given issue-area (Krasner 

1982: 185). General-purpose organizations such as the United Nations (UN) would not be 

considered regimes hence the term refers to sets of rules and norms that frame state 

behaviour. Organizations like the UN encompass a number of issue-specific regimes, such as 

those for peace keeping, poverty reduction and environmental protection. The rules may be 

both formal and explicit or informal and implicit (Martin and Simmons 2001: 1). Examples of 

such organized work based on international regimes are: the Convention of Biological 

Diversity - dedicated to promoting a sustainable development (www.biodiv.org), the Kyoto 

protocol which is a convention specifying goals of the United Nations Framework Convention 

on Climate Change (Eklöf 2004: 18) and the Geneva conventions that set the standards for 

international law with humanitarian concerns (www.un.org).  

 

Convention. Cogent regulations are jointly adopted by states in the form of conventions. 

Important to note is that the conventions are based on voluntary participation by the states, but 

when they have been ratified1 they become legally binding and must be followed. A 

convention includes both general aims and more specific principles. Sometimes the parties to 

the convention find it suitable to adopt additional protocols that are more precise in nature 

than the convention itself (Corell and Söderberg 2005: 67). An example of this is the 

Cartagena Protocol on Biosafety, also called the Biosafety protocol, which is a protocol 

established under the Convention of Biological Diversity. 

 

International organization. International organizations (IOs) are the formal embodiment of 

regimes and conventions. They are housed in buildings, employ civil servants and bureaucrats 

and have budgets. They vary in degree of agency and are sometimes able to take influential 

action without authorisation from their member states (Martin and Simmons 2001: 2). They 

are formed by member states both for multiple or more specific purposes. The reasons that lay 

behind their formation vary heavily e.g. from environmental protection to trade liberalization 

                                                 
1 A convention is ratified when it is included in the national legislation. 
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(Porter, Welsh Brown and Chasek 2000: 44). Examples of IOs are: the United Nations, the 

World Health Organization and the World Trade Organization.  

 

Genetically Modified Organisms. A genetically modified organism is an organism2 in which 

the genetic material has been altered by humans in a way that does not occur naturally by 

mating and/or natural recombination. GMOs are also referred to as living modified organisms 

(LMOs), genetically engineered organisms or transgenic organisms. In substance however, 

all these terms refer to the same or similar process (First Written Submission by the European 

Communities 2004: 8, www.biodiv.org). When the term: "biotech products" is used in the 

studied conflict it refers to plants that have been developed through recombinant 

deoxyribonucleic acid ("recombinant DNA") technology (Reports of the Panel 2006: 37). 

 

Sustainable development. The concept builds on the acknowledgment that just because we 

can not see an environmental problem does not mean that it is solved. The concept has with 

varying intensity been discussed throughout the 20th century (Corell and Söderberg: 2005: 

31). The probably most well-known of the definitions is the one presented in the Brundtland 

Report Our common future from 1987 and reads “development that meets the needs of the 

present without compromising the ability of future generations to meet their own needs” 

(Connolly and Smith 2003: 5). A definition that tells us what we need to reach, but not how 

we are supposed to do this. Consequently, many different interests steer the opinions on what 

action that is needed to reach sustainable development (Corell and Söderberg: 2005: 32). An 

agreement on the importance of reaching a sustainable development can be found across the 

ideological spectrum. Groups as diverse as neo-liberal free-marketeers and radical bio-

regionalists agree on its importance, but likewise disagree on its connotations and how it is 

supposed to be reached and it is not far-fetched to claim that the very phrase sustainable 

development actually is the only thing they end up having in common (Connolly and Smith 

2003: 65). This in turn has led to the critique of the concept being weak, without substance 

and difficult to manage. 

2.6 Disposition 

The first chapter gives an introduction to the problem within the scope of the study. The aim 

and the research objectives are presented in the second chapter and so are the research 

questions and the assumptions they are based on. The second chapter also outlines the 
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methodology and the limitations of the study. An account of the prevailing views of the 

concept of Rational Choice theory and how the theory will be used in the study is given in the 

third chapter. The following chapters describe and give a background presentation on 

genetically modified organisms, the conflicting regimes governing the matter at issue and the 

key provisions of the WTO agreements on trade, the Cartagena Protocol of Biosafety, and the 

Precautionary Principle as well as the main views on biotechnology and GMOs as laid down 

by the parties at conflict. These chapters are followed by an exposition of the case-study, 

where the dispute will be described from the arisen conflict to the final result. In the next 

chapters, the results of the case-study are to be finally analysed and discussed within the 

theoretical context of the study. Further the more general aspects of the research objective will 

be discussed: namely what may follow when two partly incompatible internationally 

recognized principles contradict on the international arena and what difficulties the outcome 

of the conflict imposes on the handling of environmental problems through policy making. 

The last chapter presents proposals for further research concerning the subject matter. 

3 Theory 

The theoretical starting point of this study will be theory on Rational Choice and the findings 

of the case-study will be analysed and discussed following the case-relevant aspects of the 

theory. The theory will be used as a basis of comparison; the intention is not to directly test or 

verify it (Creswell 1994: 94). Nevertheless, the theory will indirectly be tested through the 

analysis and discussion of the research questions. When studying one single case a theory 

cannot explain the outcome. However, it gives an indication of where to look for explanations 

and assists when choosing which perspective to apply on the studied issue. 

   Theory is used to explain a certain process and/or outcome and to guide the empirical trials. 

A theory is always general and speaks about general behaviour. It may highlight patterns of 

behaviour and methodologically distinguish an applicable approach. In this study, the theory 

of Rational Choice will be used to guide the analysis of the case-study and help to distinguish 

the factors used to explain the conflict between the two principles and the outcome of the 

dispute. 

                                                                                                                                                         
2 Organism means any biological entity capable of replication or of transferring genetic material. 
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3.1 The theory of Rational Choice 

There is an ongoing discussion on what drives the political actor. Is it his own private wants 

or is it what he finds to be the best solution for society? Does he strive for a public good or act 

out of self-interest? The theory of Rational Choice explores this question at issue. Implicit in 

the theory is the assumption that the human being is a creature guided by sense and his own 

will; he is not at all subject to a predetermined order of action (Lewin 1988: 12). An actor is 

assumed to have a certain goal and to possess certain resources to achieve the goal in 

question. A cornerstone in Rational Choice theory is the thesis of rationality, which states that 

the actor will try to achieve his goal with the least possible use of his possessed resources. 

The theory can be said to assume that actors will always choose what they believe are the best 

means to achieve their desired ends and it is consequently assumed that a rational actor is able 

to make a ranking of his preferences as well as the possible outcome. As well as that the 

content of the preferences and how they are ranked is rooted in individual values; the actor 

“chooses” the outcome by the standards he finds preferable. The assumption of the 

subjectivity of actors implies that the content of the preference ordering can only be specified 

by the actor himself and actors are presumed to always choose what provides them the most 

satisfaction. The content of the self-interest is however not specified. The idea of the actors 

presumed self-interest can be seen as the second cornerstone in the theory. Of this idea 

follows the “the dominance rule”, which says that if an actor is presented with several 

strategies of action and one of these strategies makes him/her better off, then the actor will 

probably choose that strategy (Pellikaan and Huib 2002: 84).  

   The third cornerstone in Rational Choice is the principle of methodological individualism. It 

assumes that whatever the driving force might be it is always individuals that act, with the 

result that collective values can only be deduced through an aggregation of individual 

preferences (Lewin 1988: 18). Consequently, Rational Choice theory is often used to explain 

social situations or collective behaviours as the result of individual actions, such as situations 

of the prisoner’s dilemma, collective action problems and the tragedy of the commons. In 

these situations the theory helps to explain why people act the way they do and it highlights 

for example why interests of independent people can run counter to their collective interests 

(Pellikaan and Huib: 42). Take the matter of waste management as an example. People might 

agree on that the desired outcome is for everyone not to throw e.g. their batteries and 

aluminium cans in the household trash but to bring them to a recycling point. This would be 

the collective interest with the result of a cleaner environment. The interest of independent 
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people on the other hand can be to dispose of the toxic waste in the trash-can at home. Maybe 

the person simply does not want to spend the extra time and effort going to the recycling point 

and even though he might be aware of the negative impact this has on the environment he also 

knows that when faced with an environmental dilemma his individual actions taken separately 

are insignificant in the bigger context (Pellikaan and Huib 2002: 20). Whatever he chooses to 

do, in the final outcome the actor has ranked his preferences and concluded what kind of 

action that satisfies him the most. Consequently, individual rational action does not 

automatically lead to collective rationality (Lewin 1988: 20). 

   Traditional rational theory states that the actors are motivated by purely selfish reasons. 

Moreover, it says that a rationalistic actor will calculate his costs and benefits before deciding 

on his choice of action. An Economic Theory of Democracy, written in 1957 by Anthony 

Downs and considered to be pioneering on the subject matter, equals rational to egoistic. 

“Thus, whenever we speak of rational behaviour, we always mean rational behaviour directed 

primarily towards selfish ends”. Behind decisions made are rational and utility maximizing 

individuals that when interacting with others foremost look out for their own interests (Lewin 

1988: 16). This way of thinking has however been contested and accused of being too 

simplistic. Advocates of the “new rationalism” claim that not every individual who is facing a 

real-life problem is sure to be motivated by factors ascribed to the traditionalistic rationalistic 

way of thinking (Pellikaan and Huib 2002: 58). Surely, a citizen may find it irrational to take 

his waste to the recycling point since the action of one single individual not is effective and 

therefore pointless. But it is likewise possible that the citizen is motivated by a different line 

of reasoning, like him altruistically wanting a clean environment or because of concern of his 

children’s future. Therefore, when building on rationalistic theory there is the need of 

recognizing the difficulties defining the utility functions of individuals. The “new” 

rationalism claims that people are guided by convictions about what values ought to be 

protected and promoted in society and this is not necessarily selfish wants and needs. Leif 

Lewin illustrates this “new” rational and writes (my translation): 

 
It is difficult to claim that people in today’s western democracies should be in a war against 

each other. As unrealistic is the belief that the public good comes about through a 

mechanical aggregation of self-interests. On the contrary, people seem to be guided by 

certain convictions rooted in ideologies about what is best for the society as a whole 

(Lewin 1988: 142). 
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It should be noted that Rational Choice theory does not hand us any value-judgements. It does 

not claim self-interest to be a good thing, but nor does it say that it is blameworthy (Lewin 

127). The theory is, as shown, extensively used when explaining individual action. 

Nevertheless, Rational Choice theory does not deal with individual human actors only. It can 

also be used when explaining the actions and decisions made by collective entities such as 

national governments and International Organizations, since collective values may be 

deduced through an aggregation of individual preferences (Pellikaan and Huib 2002 & Lewin 

1988).  

3.1.1 A philosophical critique of Rational Choice t heory 

Like all theories, Rational Choice theory has met with its share of critique. The following 

section aims to map out some of the more philosophical objections (as presented in Lewin 

1988). Objections which are good to have in mind while reading this study. 

1. You cannot conclude a person’s self-interest from his behaviour. This will 

undoubtedly also be influenced by, for example, social pressure and respect.  

2. People are weak-willed. They do not always know what they want and their wishes 

are inconsistent. For example, a person who wishes to quit smoking can still long for a 

cigarette and even have one on occasion. 

3. People do not motivate their standpoints out of self-interest, but out of what is 

considered to be a public good. They use rhetorical motivations that aim to convince 

and persuade. To find out what people really want you have to go beyond these 

motivations. For example, the rhetoric of the public good might be used merely for 

casting an aura of legitimacy around decisions which are in fact the outcome of group 

pressure (Lewin 1988: 23). 

4. “The grapes are sour, said the fox”. People may consider an unachievable goal not to 

be desirable, even though it in fact is high up in the preference-ranking and 

consequently, an actor’s real preferences may differ from those he believes he has.  

 

3.2 The theory’s relevance for the study. 

Rational Choice theory can to some extent explain the course of events through its logics on 

how actors make rational choices. The logic follows a methodological individualism where it 

is assumed that all decisions are made by individuals (conscious actors). When we have come 

to know an actor’s utility function, the theory argues that the actor will do what he does to 
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further his benefit. If we know an actor’s goal, we can make a more accurate prognosis 

concerning his direction and explain his course of action (Lewin 1988: 15). All scientific 

explanations presuppose that you are able to relate events and phenomenon to certain general 

themes. If the aim of a study is to group the motives of political actions, a rationalistic 

approach can be considered appropriate. 

   Rational Choice theory is used to analyze causality: the relation between cause and effect 

and to test the correlation between the dependent and independent variables. The theory of 

Rational Choice will therefore help explain the conflict between the two principles and may 

further be used to analyse the outcome of the case and in turn serve as base for the discussion 

ending this study. However, since only one case and only of one set of variables (the 

principle-related) are discussed a complete causal approach will not be used. Instead, a 

qualitative evaluation of the influence on the outcome by the independent variables will be 

carried out. Moreover, the chosen deductive method follows the idea that there are reasons for 

regularity. But since the study is limited to one case only it is not possible to test the 

regularity of the variables. However, it is possible to study the presumable correlation in a 

case where the two conflicting principles are involved. The second phrase in research 

question nr 2: how were the two principles balanced in the outcome and why, might however 

be too difficult to fully answer with this limited approach.   

4 Background and a general description 

4.1 Conflicting regimes 

If working for a sustainable development through policy implementation, it is of utmost 

importance that the policies in question are effective and respected by the actors. What more, 

it is important that the policies governing environmental protection are not outplayed by other 

policies and agreements. When concerning negotiations and disputes on the international 

arena, the course of events is governed through internationally recognized regimes and 

agreements which in turn incorporate the relevant policies and principles. These are in turn 

characterized by the conditions on the international arena. The cooperation on the 

international arena faces several problems and the varying agendas of the states, with 

political, economical, cultural and lingual differences make this process anything but an easy 

one (Corell and Söderberg 2005: 67). With so many differentiated wills that have to agree on 

a subject matter the regimes run the risk of being watered-down and ambiguous. Another 

problem is the voluntariness of the regimes. If a state chooses not to join a regime it can not 
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be held accounted for violating the rules and norms of the agreement and this undoubtedly 

leads to weaknesses in the system. An example of this is when the constitutional acts of 

regimes protecting the environment are not ratified by states while contravening agreements 

are. In such a case, the environmentally protecting regimes risk being outplayed by regimes 

that disregard environmental issues. 

   Regardless of how important these problems are, all of them will not be covered in this 

study. Since this is not a study of the negotiation process of the concerned regimes this will 

not be addressed. As mentioned, this study describes how a dispute process and outcome is 

influenced by already negotiated regimes and more in detail how the conflicting 

internationally recognized principles within the regimes have characterized the development. 

The principal normative regimes in the field of regulating the trade with GMOs are the 

Cartagena Protocol on Biosafety and the WTO agreements on trade and consequently they are 

the focus of this study (Qureshi 2000: 837).  

4.2 Key provisions of the WTO agreements on trade 

The WTO agreement is an umbrella agreement and can be said to be the heart of the 

multilateral world trading regime. Since the adoption of the original General Agreement of 

Tariffs and Trade (GATT) in 1947, the core obligations for the members of the world trading 

system have not really changed (Safrin 2002: 609). The 1947 agreement still forms the core of 

the WTO agreements and the framework of the 1994 WTO agreements is built upon the 

original 1947 GATT Agreement. Originally, the rules of GATT aimed at establishing 

liberalization of international trade and avoiding arbitrary trade discrimination “by entering 

into reciprocal and mutually advantageous arrangements directed to the substantial reduction 

of tariffs and other barriers to trade and to the elimination of discriminatory treatment in 

international commerce” (www.wto.org). By doing so the contracting parties would work 

towards “raising standards of living, ensuring full employment and a large and steadily 

growing volume of real income and effective demand, developing the full use of the resources 

of the world and expanding the production and exchange of goods”, as stated in the preamble 

of GATT 1947 (www.wto.org). Simply put: by entering into multilateral cooperation a non 

discriminatory international trade liberalisation was to facilitate an economic development to 

the good of all member states. Most of the WTO agreements of today are the result of the 

1986–94 Uruguay Round negotiations, signed at the Marrakesh ministerial meeting in April 

1994 (www.wto.org). All WTO agreements are negotiated by national governments. The 

agreements cover goods, services and intellectual property. They spell out the principles of 
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liberalization that should be followed and what the permitted exceptions to these principles 

are. The agreements also include individual countries’ commitments to lower customs tariffs 

and other trade barriers, as well as to open and keep open markets. They set procedures for 

settling disputes, prescribe special treatment for developing countries and they require 

governments to make their trade policies transparent by notifying the WTO about trade 

policies, laws in force and measures adopted (www.wto.org).  

   An amendment added to the WTO agreements following the Uruguay Round concerns the 

recognition that the world’s resources are not inexhaustible. This recognition together with 

the undertaking of the concept of sustainable development by the international community has 

put demands on the economic development to include an aim for a sustainable use of the 

resources of the world (Matthee and Vermersch 2000: 62). This does not really meet with 

WTO’s aim of “developing the full use of the resources of the world”. Consequently, this has 

been reformulated and the preamble to the Marrakesh Agreement establishing the World 

Trade Organization reads that the parties to the agreement are (my italics) 

 
recognizing that their relations in the field of trade and economic endeavour should be 

conducted with a view to raising standards of living, ensuring full employment and a large 

and steadily growing volume of real income and effective demand, and expanding the 

production of and trade in goods and services, while allowing for the optimal use of the 

world's resources in accordance with the objective of sustainable development, seeking both 

to protect and preserve the environment (www.wto.org).  

 

The WTO agreements provide certain possibilities to ascertain a sustainable use of the 

world’s resources. Consequently, exceptions from GATT rules are said to be allowed for 

measures necessary to protect human-, animal- and plant life or health and countries may 

adopt restrictive trade measures on national level. However, the right to take these measures is 

only approved if they are not applied in a manner which would result in arbitrary or 

unjustifiable discrimination between countries, or a disguised restriction on international 

trade (www.wto.org). The WTO strives for a harmonization of national legislation governing 

trade and refers to the role of existing international standards, guidelines and 

recommendations to serve as a base when establishing national measures. However, potential 

risks concerning international trade are to a certain extent acknowledged and to some point 

countries still have the liberty to determine their own level of protection (www.wto.org, 

Matthee and Vermersch 2000: 65). The WTO agreement which is one of the most relevant 

when addressing the potential risks concerning trade with GMOs is the agreement on the 
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Application of Sanitary and Phytosanitary Measures (SPS). One fundamental requirement 

applied through this agreement is that imported agricultural products are safe and do not pose 

risks to human-, animal- and plant health. The agreement further states that to ensure food 

safety and to avoid the introduction of diseases through trade, countries may impose 

regulations to protect human and animal health (sanitary measures) and plant health 

(phytosanitary measures) (www.wto.org). The agreement is said to allow countries to set their 

own food safety-, animal- and plant health standards. However, the SPS agreement requires 

that such regulations are based on science (www.wto.org). Again, science is an unsure 

business and to a point this seems recognized within the SPS agreement since the Agreement 

clearly allows for the implementation of precautionary measures, however not without clear 

boundaries. The right to adopt these measures is based on the fulfilment of four conditions: 1) 

that the relevant scientific proof is insufficient, 2) that the measure is based on available 

pertinent information, 3) that the measures have a provisional character and 4) that the  

member state seeks to obtain the additional information necessary for a more objective 

assessment of risk and review the sanitary or phytosanitary measure accordingly within a 

reasonable period of time (www.wto.org, Matthee and Vermersch 2000: 64). So in spite of the 

fact that the WTO recommends basing national measures on existing international ditto in 

order to optimize harmonization, countries still have the right to determine their own level of 

protection if fulfilling the conditions stated in the SPS agreement. Note that this concerns 

precautionary measures, which does not necessarily mean that the Precautionary Principle is 

applicable and it is unclear if measures which aim to protect human health and the 

environment or to conserve exhaustible natural resources can be based on the Precautionary 

Principle according to the WTO (Matthee and Vermersch 2000: 64).  

4.3 Key provisions of the Cartagena Protocol on Bio safety 

The Biosafety Protocol is established within the framework of the UN Convention on 

Biological Diversity. The UN Convention was adopted in 1992 in Rio at the United Nations 

Conference on Environment and Development and the ratifying process started the following 

year. Today it has 190 parties, but is yet to be signed by the United States. The biological 

diversity referred to in the convention does not only encompass species, but also genes and 

ecosystems. The convention is dedicated to promoting a sustainable development and the 

three main aims are: the conservation of biodiversity, sustainable use of the components of 

biodiversity and sharing the benefits arising from the commercial and other utilization of 

genetic resources in a fair and equitable way (www.biodiv.org, Eklöf 2004: 17).  
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   The risks associated with the handling of GMOs are managed within a specific protocol to 

the Convention on Biological Diversity. The Cartagena Protocol on Biosafety, or the 

Biosafety protocol, was negotiated in 2000 and adopted in 2003. Today the protocol has 140 

parties. The protocol is to assure that the living modified organisms3 that might have a 

negative effect on the nature and/or human health are handled and used in a safe way. The 

focus of the protocol lies on the international trade with LMOs and not with the question of 

LMOs per se. The protocol stresses that countries that intend to export LMOs inform the 

receiving country that the delivery contains or might contain LMOs. The receiving country 

has to consent to the import of LMOs that are intended to be cultivated, before the LMOs can 

be delivered. Following the protocol countries have the right to decline import of LMOs 

intended for cultivation even in cases when the risks connected to LMOs are uncertain. 

However, if the LMOs are not intended for cultivation but are to be used as food, feed and 

within production, the only demands on the exporting country is that they identify the LMOs 

(Eklöf 2004: 18). The main objective of the Biosafety protocol is: 

 
to contribute to ensuring an adequate level of protection in the field of safe transfer, handling and 

use of living modified organisms resulting from modern biotechnology that may have adverse 

effects on the conservation and sustainable use of biological diversity, taking also into account risks 

to human health, and specifically focusing on transboundary movements (www.biodiv.org).   

 

4.4 Key provisions of the Precautionary Principle 

The past decades might have seen an increasing international commerce; however they have 

also seen a growing environmental concern. The benefits of free trade are being questioned 

and negative environmental impacts brought about by the new global trade are being 

highlighted. Several principles aimed at environmental protection have been established and 

adopted by both single countries and within international agreements. Many members of the 

international community have realized the need for a more restrictive regulation of trade if to 

enable a development towards sustainability. One of the restrictions put forward to achieve 

such a development is the Precautionary Principle. The principle is possibly the most well-

known and debated of the green policies put forward (Connelly and Smith 2003: 144). The 

basic message of the Precautionary Principle is that on some occasions, measures against a 

possible hazard should be taken even if the available evidence is not enough to conclude the 

existence of the hazard as a scientific fact. The lack of full scientific evidence is a prerequisite 

                                                 
3 If using the terminology of the protocol, i.e. living genetically modified animals, plants and seeds. 
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for applying the principle, if scientific evidence is certain then the measure would be of 

prevention rather than precaution (Sandin et al 2002: 288).  

   The principle strives towards creating a more proactive policy making. It requires decision-

makers to prevent potential severe or irreversible harm even on occasions when they are faced 

with uncertainty. Consequently, pollution should be prevented before it happens. Within the 

environmental context the Precautionary Principle states that when scientific evidence can 

neither prove nor not prove that an activity or substance is environmentally damaging the 

activity should not progress and conclusively the substance should not be released into the 

environment. If used correctly this could lead to assigning the burden of proof on the 

potentially polluting industries or countries. Actors who wish to engage in activities that will 

either prove or not prove to be environmentally degrading have to show that their activities are 

safe before being allowed to act. Instead of the common scenario where the damage is already 

done before action to reduce the negative environmental impact is taken and when it already 

might be impossible to reverse the degradation (Connelly and Smith 2003: 145). The adoption 

of the principle can be said to be an attempt to try and institutionalize a greener course within 

the handling of uncertainty and environmental risks (Connelly and Smith 2003: 144). It is 

however a principle with a wide scope, as can be seen in perhaps the most quoted of its 

definitions: principle 15 of the 1992 Rio declaration: 

  
In order to protect the environment, the precautionary approach shall be widely applied by States 

according to their capabilities. Where there are threats of irreversible damage, lack of full 

scientific certainty should not be used as reason for postponing cost-effective measures to prevent 

environmental degradation (www.unep.org).  

 
There are numerous versions and formulations of the Precautionary Principle. Sandin et al 

(2002: 289) illustrate the distinction between prescriptive and argumentative versions of the 

principle. An argumentative version is for example the one in the Rio Declaration. The version 

only requires that “lack of full scientific certainty should not be used as reason for postponing 

cost-effective measures to prevent environmental degradation” (Sandin et al italics) 

(www.unep.org). The principal might not be substantial enough for decisions, but is useful 

when comes to argumentation, i.e. it is dialog-restricting. The prescriptive versions of the 

principle share four common elements or dimensions: if there is 1) a threat, which is 2) 

uncertain, then 3) some kind of action 4) is mandatory. The two versions obviously differ in 

their way of calling for action. Compare a prescriptive version: “on some occasions, measures 

against a possible hazard should be taken even if the available evidence is not enough to 
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conclude the existence of the hazard as a scientific fact” (Sandin et al 2002: 288) to the RIO 

statement. The prescriptive version calls for action when faced with scientific uncertainty. The 

RIO statement on the other hand says that scientific uncertainty should not postpone action; 

however it does not call for action per se.  

4.5 Balancing the regimes 

One of the most difficult and controversial issues during the negotiations of the Cartagena 

Protocol of Biosafety concerned its relationship to other agreements, among them the 

agreements under the umbrella of the WTO. There are a number of regulations within the 

environmental regimes and the trade rules that overlap, without really being reconcilable and 

there are regulations that are very hard, not to say impossible, to merge (Eklöf 2004: 25). This 

poses the question of which rules that are to be followed in time of conflict: the ones 

prescribed in the Protocol or the ones within the WTO agreements on trade?  From a legal 

perspective, there are several rules and regulations to comply with. Maybe the most important 

ones are found in the Vienna Convention on the Law of Treaties, a convention that was 

adopted in 1969 and came into force in 1980. This convention establishes how the matters of 

international agreements stand related to each other, a convention about the conventions so to 

speak (Eklöf 2004: 26). Article 30 addresses the Application of successive treaties relating to 

the same subject matter (Vienna Convention on the law of treaties 1969: 12). The same 

subject matter would in this case be the trade of GMOs. The paragraphs of importance for this 

study state that:  

1. When a treaty specifies that it is subject to, or that it is not to be considered as 

incompatible with another treaty, the provisions of that other treaty prevails (30(2)) 

2. When the parties to the later treaty do not include all the parties to the earlier one, the 

treaty to which both States are parties to prevails and governs the mutual rights and 

obligations of the States (30(4)). 

To answer the question of which of the concerned regimes should be followed in a time of 

conflict there is clearly a need to look at these two paragraphs. Starting with the first 

paragraph (30(2)):  

• When a treaty specifies that it is subject to, or that it is not to be considered as 

incompatible with another treaty, the provisions of that other treaty prevails.  

To clarify: in the event of an incompatibility between two successive agreements relating to 

the same subject matter, the requirements of the later agreement prevail, if nothing else is 

stated in the agreements (Safrin 2002: 613, Eklöf 2004: 26). According to the Vienna 



 32 

Convention, this means that environmental conventions adopted before the Marrakesh 

Agreements in April 1994 are subordinated the WTO rules. However, the environmental 

regimes are superior if they were adopted after the Marrakesh Agreements. Since the 

Biosafety Protocol is the later of the two concerned regimes, it needs to be clarified what the 

Protocols says about the relation to other agreements governing the same subject matter. 

Consequently, it is spelled out in the preamble of the Biosafety Protocol how other 

international agreements and legal systems have a bearing on its interpretation and application 

(Qureshi 2000: 846). It is stated in the preamble “that trade and environment agreements 

should be mutually supportive with a view to achieving sustainable development” (my italics) 

(www.biodiv.org). A conclusion following this formulation could be that none of the 

agreements should be seen to prevail over the other when concerning the same subject matter. 

The same interpretations have been maid in scholarly journals on the matter on law, e.g. it can 

be read in The International and Comparative Law Quarterly that the Protocol stands in 

parallel with other international agreements, including the WTO agreements (Qureshi 2000: 

854). This conclusion however gives no real guidance to which of the concerned regimes that 

should be followed in a time of conflict. Further down in the preamble it is stated that “this 

Protocol shall not be interpreted as implying a change in the rights and obligations of a Party 

under any existing international agreements” (www.biodiv.org). This seems as a clear 

advantage for the WTO agreements, which seem to find themselves unaffected following this 

formulation. However, the next section in the preamble reads that “the above recital is not 

intended to subordinate this Protocol to other international agreements” (www.biodiv.org). 

This is further clarified in Article 14(1): “Parties may enter into bilateral, regional and 

multilateral agreements and arrangements regarding intentional transboundary movements of 

living modified organisms, consistent with the objective of this Protocol and provided that 

such agreements and arrangements do not result in a lower level of protection than that 

provided for by the Protocol” (www.biodiv.org). At first the Biosafety Protocol seems to give 

mixed signals. It says that trade and environmental agreements should be mutually supportive, 

but that the Protocol is not changing a party’s rights and obligations under other international 

agreements. The Protocol is however not subordinated to these other agreements and if a 

party is to enter into agreements regarding transboundary movements of GMOs, this may not 

result in lower levels of protection than provided by the Biosafety Protocol. Does this mean 

that the terms of the Biosafety Protocol prevail over the ones of the later agreement?  

   Hence there is a need to more carefully examine what guidance the international law gives 

us. As between parties to both agreements, the assumption that the terms of the later 
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agreement prevail over incompatible terms of an earlier agreement is overridden if the later 

agreement indicates that it “is not to be considered as incompatible with an earlier agreement 

(Vienna Convention on the law of treaties 1969: 12)”. According to the language of the 

paragraph, when an agreement so indicates, the terms of the earlier agreement prevail over 

incompatible terms of a later agreement. Such a clause is commonly referred to as “a savings 

clause” because, in effect, it saves provisions of the earlier agreement that would otherwise be 

overcome by incompatible provisions of a latter agreement (Safrin 2002: 613). The Biosafety 

Protocol includes a clear savings clause in its preamble (Safrin 2002: 618): “this Protocol 

shall not be interpreted as implying a change in the rights and obligations of a Party under any 

existing international agreements” (www.biodiv.org). However, the additional clause clearly 

states that “the above recital is not intended to subordinate this Protocol to other international 

agreements” (www.biodiv.org). So, again the same mixed signals are sent. In conclusion there 

are many roads for the interpreters of paragraph 30(2) and these clauses to take. Roads that 

none of them may be more incorrect than the other.  

 

Examining the second paragraph (30(4)) may help answer the question which of the regimes 

should be followed in a time of conflict. 

• When the parties to the later treaty do not include all the parties to the earlier one, the 

treaty to which both States are parties to prevails and governs the mutual rights and 

obligations of the States 

First it needs to be established which states are parties to the Protocol and the WTO 

agreements. Starting with the Biosafety Protocol, the European Community’s ratification of 

the protocol entered into force in September 2003. Argentina signed the protocol in May 2000 

but is yet to ratify it. Canada signed it in April 2001 but has not ratified it either. The United 

States have not signed nor ratified the Protocol. Moving on to the WTO agreements, all the 

concerned actors became members to the organization in January 1995. This means that when 

the WTO replaced GATT, the governments that had signed GATT and were officially known 

as “GATT contracting parties” officially became known as “WTO members” upon signing 

the new WTO agreements (which include the updated GATT, known as GATT 1994) 

(www.wto.org). This implicates that the earlier agreement: GATT 1994 is to prevail in a time 

of conflict between the two concerned regimes and in conclusion it really does not matter that 

the Biosafety Protocol is the later of the agreements considering that it has not been ratified 

by all conflicting parties. Consequently, the WTO agreements in general and the SPS 

agreement in particular should be seen as the relevant legal framework governing the dispute.  
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4.6 The issue of GMO and Biosafety 

There is a great deal of controversy revolving the methods of biotechnology and genetically 

modified organisms. People might have been modifying plants and animals through breeding 

and domestication for thousands of years without raising much of a storm, but since the 

introduction of modern biotechnological techniques in the 1970s this has changed (Safrin 

2002: 606). Biotechnology and so called genetic engineering are manmade methods that 

enable the development of new kinds of plants, animals and micro organisms (Qureshi 2000: 

836). The purpose of biotechnology might be similar to traditional breeding, which is 

developing plants that better suit our wants and needs. The methods used and the plants they 

result in are however very different. The new organisms are “constructed” through the 

transplantation of genes from one species to another unrelated species and the method has 

been compared to the scenario where the entire natural world has become like a store where 

scientists can pick out the characteristics they prefer and tailor make species after preference. 

For example, genes from fish that are known to survive in cold waters may be transferred to 

tomatoes in order to make these frost resistant, and genes from bacterium can been transferred 

to potatoes and corn to make these crops resistant to certain insects (Safrin 2002: 606, 

www.biodiv.org).  

   The technologies used and the products that have been created have caused quite a debate 

and the controversy around GMOs is not decreasing (Safrin 2002: 606, Schoenbaum 2000: 

856). The advocators claim that biotechnology has the potential to offer mankind great 

benefits which, for instance, includes healthier and longer lives with plenty of food for the 

people. GMOs are seen to be very useful in food-production and the promoters claim that the 

use of them will greatly enhance yields at the same time as the production costs are lowered. 

GMOs are said to do this by, for example, enhancing the tolerance of weed-killing herbicides 

and enhancing insect-resistance in food crops, which in turn allows a greater production per 

acre and overall reduces the need for pesticides and chemical fertilizers. “Better” crops equals 

more crops to a lower cost. In 2003, the US president George W. Bush went so far as to claim 

that the application of biotechnology could help reducing the hunger in Africa: 

 
We can also greatly reduce the long-term problem of hunger in Africa by applying the latest 

developments of science. (…) By widening the use of new high-yield bio-crops and unleashing the 

power of markets, we can dramatically increase agricultural productivity and feed more people 

across the continent (www.mindfully.org). 
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The future profits that will be derived from GMO production are also said to provide medical 

and nutritional benefits to consumers in the shape of foods with less fat and a higher 

nutritional value instead (Schoenbaum 2000: 856). Finally, spokesmen for biotechnology say 

that by introducing biotech products not only leads to better and bigger yields, but the use of 

less insecticide and herbicide will result in a “cleaner” agriculture (First Submission of the 

United States 2004: 12). In addition, the use of biotech crops reduces the amount of fertilizers 

used, requires less water and allows farmers to employ conservation techniques that reduce 

soil disturbance and erosion (First Submission of the United States 2004: 13). Quite simply, 

the advocators see a win-win situation. However, biotechnology is said to be a threat to the 

environment by others in the international community and it is believed to pose great risks to 

human-, animal- and plant life. The critique of genetically modified organisms has many 

dimensions and to some extent addresses issues not illuminated by the promoters. One of the 

issues is based on ethical and religious grounds and critical voices have been raised on the 

matter of man playing God and rebuilding nature after his own liking. Others have put forward 

health-related arguments concerning the risk that genetic modifications might produce foods 

that trigger people’s allergies and that the antibiotic resistant genes inserted into plants could 

even spread to people. Economic factors are raised, as others argue that widespread 

biotechnology in agriculture will only benefit a few large multinational companies and allow 

them to establish a global cartel to the disadvantage of the consumers and farmers of the world 

and that this in turn might disrupt small-scale farming systems. Critics in developing countries 

argue that the use of GM seeds will disrupt traditional farming practises and make the farmers 

dependent on seeds provided by biotechnical companies, with the result of farmers’ costs 

being raised. But the most important of the issues raised might be the environmental concerns 

that revolve around the risks of genetically modified plants invading native ecosystems and 

transmitting their genes to other crops or wild plants through cross-pollination and that the 

GMOs may successfully out-compete other plants as their superior traits allow them to evolve 

into invasive species. In addition GMOs could affect the population of insects and birds 

feeding upon genetically modified plants in ways we still do not know about (Quereshi 2000: 

836, Safrin 2002: 606, Schoenbaum 2000: 857). 

   The terms “could”, “might” or “possibly” are frequently used when discussing possible 

profits and risks with GMOs. Biotechnology is still a young science and the effects can only 

be said to have begun being mapped. The GMOs might very well show to increase the worlds 

agricultural output at the same time as mistakes within genetic engineering might come to 

result in disastrous and even permanent changes in the natural world. What can be said 
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without doubt though is that future generations will look back and either thank us or curse us 

for what we did or neglected to do (www.biodiv.org). What is sure though is that the use of 

GMOs in agriculture is increasing. The growth rate is about 15 per cent per year and today 

there are over 100 million hectares with GMO crops, which corresponds to 7 per cent of the 

world arable land. 22 countries have cultivations and these are mostly located in North- and 

South America and Asia. The largest areas can be found in the US, Argentina, Brazil, Canada, 

China and India (Affärsvärlden 2007: 46). Virtually every processed food in the US today 

contains GMOs of some kind and in 1999 it stood for 47 per cent of the US soybean harvest 

and 37 per cent of the US corn crop. Not all countries however share the positive view on 

GMO that is spread throughout the US (Schoenbaum 2000: 856) and consequently, the use of 

GMOs within agriculture is not increasing in Europe and Africa, where there on the contrary is 

no commercial cultivation of GMOs in most countries (Affärsvärlden 2007: 46).  

4.6.1 Opinions apart? 

The following section will present the main views on biotechnology and GMOs as it is 

presented in the United States’ and European Community’s submissions to the Dispute 

Settlement Panel. It is not an exposé of the states official positions on the matter, however it is 

probably not very unlikely that the position of the states may lie close to the one presented in 

the written submissions.  

 

The United States 

The United States has a very positive attitude towards GMOs. In the introduction section of 

their submission they start of by pointing out that “consumers in the European Communities 

have been enjoying the benefits of these products (GMOs), without any adverse health and 

environmental effects” (First Submission of the United States 2004: 1) and they continue by 

saying that modern biotechnology carries on developing ever more precise and effective 

methods and that the scientific findings on the safety of the biotech products are confirmed by 

empirical evidence (First Submission of the United States 2004: 15). When concerning GMOs 

and traditional crops, the United States see no big difference in traditional breeding and 

recombinant DNA technology. They are of the opinion that the difference does not lay in the 

strategy at all, but in the “much improved efficiency and precision of the genetic transfer” 

(First Submission of the United States 2004: 6). Moreover, the US argues that there is no 

difference between GMOs and their conventional counterparts in terms of risks to human 

health and the environment and that the scientific findings on the safety of biotech products 
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have been confirmed by empirical evidence (First Submission of the US 2004: 15). The 

United States take the stand that since the world is faced with food production loss to 

diseases, pests, spoilage and bad weather (a production loss they claim is nearly 40 per cent 

today) then biotechnology is the most cost-effective and environmentally sound method of 

addressing this problem (First Submission of the United States 2004: 8). They refer to 

scientific reports and point towards facts such as the US, by engaging in the cultivation of 

eight biotech crops, increasing their production by 1.8 million metric tons in one year, which 

in turn has lowered production costs by 1.2 billion US dollars (First Submission of the United 

States 2004: 9) and that in addition to increasing agricultural output, biotechnology is helping 

to increase the nutritional value of foods (First Submission of the United States 2004: 10). 

Finally, which should make the environmentalists happy, they claim that introducing biotech 

products leads to less insecticide and herbicide use, resulting in a “cleaner” agriculture (First 

Submission of the United States 2004: 12). Moreover, the use of biotech crops reduces the 

amount of fertilizers used, requires less water and allows farmers to employ conservation 

techniques that reduce soil disturbance and erosion (First Submission of the United States 

2004: 13). In conclusion, the use of biotechnologies offer us a win-win-win situation with 

more and better crops to a lower cost at the same time as a reduction of negative impacts on 

the environment. Following the rationality of the First Submission of the United States there 

are only benefits from the application of GMOs. 

 

The European Community 

The EC adopts a position on the issue where it claims that it has not adopted any general 

position either in favour for or against GMOs. The EC says that it recognizes the very real 

potential benefits which such products may bring, but is however conscious of the techniques 

which produce GMOs being new and that their long-term consequences are relatively 

unknown. The European Community is of the opinion that GMOs are not to be treated as 

being the same as their non-GMO, conventional equivalents. Biotechnology is still 

surrounded by uncertainties (First Submission by the European Communities 2004: 14) and as 

regarding harmful effects on human health a number of potential hazards have been identified 

as arising from GMOs (First Submission by the European Communities 2004: 15). Therefore, 

the EC finds special measures of protection based on the Precautionary Principle to be 

justified before approving marketing consent on import and cultivation of GMOs within the 

union (First Submission by the European Communities 2004: 7). Because of the mentioned 
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uncertainty, the EC has sought to adopt a prudent and precautionary approach in its regulatory 

framework. The European Community makes a point of that it has not wanted to impose this 

approach on the Complainants (USA, Canada and Argentina); they are free to form their own 

view on the balance of risks and benefits. Equally, the EC should not be required to adopt the 

approach of the Complainants or any other country for that matter. What is more, this should 

not be imposed on the EC through the WTO, especially at a time when the world still is trying 

to clarify the balance between benefits and risks (First Submission by the European 

Communities 2004: 1).  

   According to the European Community, the arguments put forward by the Complainants 

concerning the scientific complexity of GMOs are too simplistic and largely ignore the 

scientific and regulatory issues which have dominated debate on GMOs the last years. The 

US, for example, argues there being no difference between GMOs and their conventional 

counterparts in terms of risks to human health and the environment. The European 

Community argues that this view has clearly been rejected by the International Community as 

a specialized convention, the Cartagena Protocol on Biosafety has been negotiated (First 

Submission by the European Communities 2004: 2). A convention which clearly states that 

the inherent characteristics of GMOs require them to be subject to rigorous scrutiny if to 

ensure that they do not cause harm to the environment or human health. Moreover, the 

Complainants are by the EC found to entirely ignore the extensive evidence which 

demonstrates that some GM crops in general and herbicide tolerant crops in particular in 

combination with the herbicides to which they have been made resistant may cause damage to 

biodiversity (First Submission by the European Communities 2004: 3). In conclusion, the EC 

states that GMOs are not to be treated as being the same as their non-GMO, conventional 

equivalents, and special measures of protection based on the Precautionary Principle are 

therefore justified (First Submission by the European Communities 2004: 7).   

5 Case-study 

This section aims at describing a case where the mentioned conflicting principles clearly are 

involved and were the outcome of the conflict may impose difficulties when handling 

environmental problems through policy making. 

5.1 The GMO dispute: challenging EC measures  

The conflict between the Complainants (USA, Canada and Argentina) and the European 

Community concerns two separate matters: (1) the operation and application by the European 
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Community of its regime for approval of biotech products, and (2) certain measures adopted 

and maintained by EC member states prohibiting or restricting the marketing of biotech 

products (Reports of the Panel 2006: 37). The European Community’s legal framework for 

approval of biotech products consists of two primary legal instruments: EC 

Directive 2001/18, and its predecessor EC Directive 90/220 governing "the deliberate release 

into the environment of genetically modified organisms" and EC Regulation 258/97 

regulating "novel foods and novel food ingredients" (Reports of the Panel 2006: 37). 

Regulation 258/97 entered into force on May 1997 and Directive 90/220 in April 1990. In 

June of 1999, following the recognition that Directive 90/220 did not address all issues raised 

by growing scientific concerns as regards effects of GMOs (First Submission by the European 

Communities 2004: 52) five member states within the European Union: Denmark, France, 

Greece, Italy and Luxembourg made a formal declaration concerning the proposal to amend 

the Directive 90/220. The declaration in part read that the members, in accordance with 

preventive and precautionary principles, would take steps to have any new authorization of 

GMOs for growing and placing on the market suspended, until the Commission submitted 

legislation ensuring labelling and traceability of GMOs and GMO-derived products. The 

parties of the declaration stated that regarding the specifics of European ecosystems and 

following the need of restoring public and market confidence, there was a clear need of 

putting in place a tighter and more transparent framework, in particular for risk assessment, 

within the union (Reports of the Panel 2006: 435). In addition, a group of seven member 

states: Austria, Belgium, Finland, Germany, the Netherlands, Spain and Sweden declared that 

being aware of the increasing concern about the potential risk to health and the environment 

by the release and placing on the market of GMOs and after regarding the Precautionary 

Principle, they intended to take a thoroughly precautionary approach when dealing with 

applications and authorisations of placing GMOs on the market. Moreover, they would not 

authorize the placing of GMOs on the market until it was shown that these have no adverse 

effects on the environment and human health (Reports of the Panel 2006: 440). In March 

2001, the European Community adopted the amended Directive 90/220 in the form of 

Directive 2001/18, which laid down labelling requirements and certain traceability and 

monitoring requirements (Reports of the Panel 2006: 438). The new Directive provided for a 

number of changes to Directive 90/220, in particular it provided for a detailed set of principles 

which are to guide the competent authorities when performing an environmental risk 

assessment (First Submission by the European Communities 2004: 58).  
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   The objective of the EC legislation is to protect human health and the environment. This is 

to be achieved through a case-by-case evaluation of the potential risks biotech products might 

pose to human health and the environment and on the basis of that evaluation, the marketing 

of a particular biotech product will either be approved or not. The relevant legal instruments 

outline the administrative procedure to be conducted when a company seeks to obtain 

approval to place a biotech product on the market and lays out the standards by which the 

application for approval is to be evaluated (Reports of the Panel 2006: 37). When a biotech 

product has been approved for community-wide marketing under Directives 90/220 or 

2001/18, or Regulation 258/97 member states ordinarily may not prohibit nor restrict trade in 

or use of that product, provided that the conditions attached to the marketing approval are 

being met (Reports of the Panel 2006: 868). However, member states are under certain 

conditions permitted to adopt "safeguard" measures surrounding biotech products that have 

obtained approval for EC-wide marketing.  This means that individual EC member states may 

provisionally restrict or prohibit the use and/or sale of an approved biotech product within the 

states own territory if these measures are based on new or additional information or scientific 

knowledge which shows that the particular product poses risks to human health or the 

environment. In cases where a member state adopts a safeguard measure, it must inform other 

EC member states and the Commission of the action it has taken. What is more, a decision 

concerning the member state safeguard measure must be taken at community level within a 

prescribed time period (Reports of the Panel 2006: 37). 

    On 13th of May 2003, before the beginning of the process concerning the to be or not to be 

of the EC de-facto moratorium on GMOs and the measures of six member states prohibiting 

the importation or marketing of certain biotech products, the United States, Canada and 

Argentina requested consultations with the European Community. The consultations regarded 

measures which were said to affect products of biotechnology taken by the European 

Community and its member states (Reports of the Panel 2006: 36). According to the 

Complaining Parties an alleged moratorium on GMOs had been in effect since October 1998 

(Reports of the Panel 2006: 429) and no decision concerning the termination of the national 

safeguard measures had been taken (Reports of the Panel 2006: 870). In June of 2003 the 

parties held the consultations, but failed to reach a mutually satisfactory resolution on the 

matter. This in turn led to the Complaining Parties requesting the WTO of the establishment 

of a Panel to examine the matter. In August the same year a single Panel was established by 

the WTO Dispute Settlement Panel to examine the complaints of the USA, Argentina and 

Canada against the measures taken by the European Community and in March of 2004 the 
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Panel was finally composed (Reports of the Panel 2006: 36). Argentina (in respect of the 

United States' and Canada's complaints), Australia, Brazil, Canada (in respect of the United 

States' and Argentina's complaints), Chile, China, Colombia, El Salvador, Honduras, Mexico, 

New Zealand, Norway, Paraguay, Peru, Chinese Taipei, Thailand, Uruguay and the United 

States (in respect of Canada's and Argentina's complaints) reserved their rights to participate 

in the Panel proceedings as Third Parties (Reports of the Panel 2006: 2). The concerned 

parties made their submissions to the WTO Dispute Panel during 2004. Several amicus curiae 

(friend of the court) and 3rd party submissions were also made throughout the same year. 

During 2004 the WTO Dispute Panel met with both the Parties as well as the Third Parties, 

and in addition the Panel sought the advice of scientific and technical experts. In February 

2005 the Panel held the second substantive meeting with the Parties together with the 

scientific and technical experts. A year later, in February 2006, the Panel issued its interim 

reports to the parties of the dispute and received their comments during the spring 2006. 

However, none of the parties requested an interim review meeting, which led to the Panel 

issuing its final reports to the parties on the 10th of May 2006 (Reports of the Panel 2006: 37). 

The final outcome was that the Dispute Panel determined that the EC de facto moratorium 

and the national safeguard measures contravened and was inconsistent with the relevant WTO 

agreements. In the light of these conclusions, the Panel recommended the Dispute Settlement 

Body to request the European Community to bring the measures into conformity with its 

obligations under the SPS agreement (Reports of the Panel 2006: 1070-1076). In November 

the same year, the EC took the final decision not to appeal the findings and will consequently 

be required to bring its procedures into conformity with the relevant WTO rules. If the 

European Community does not do so within the 15 months following, the Complaining 

Parties may ask the Dispute Settlement Body for counter measures to be approved, such as for 

example increases in import tariff levels for agricultural or other products imported to the 

Complaining Parties from the EC (http://linux.genewatch.org). 

5.1.1 Reviewing relevant rules 

As shown earlier, there could very well be other rules than the WTO agreements regulating 

the interpretation of the dispute issue. The European Community notes that the WTO 

agreements should be interpreted and applied by reference to relevant rules of international 

law outside of the WTO context (Reports of the Panel 2006: 328). According to the EC the 

binding international law instruments which are relevant to the dispute at issue are: the 

Convention on Biological Diversity and the Cartagena Protocol on Biosafety and that the 
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Biosafety Protocol is the one most directly relevant to the matter being raised in the present 

proceedings. According to the EC, the relationship between the Protocol and other 

international agreements, including trade agreements, is addressed in the Protocols preamble. 

Here the mutual supportiveness between trade and environmental agreements is stressed. 

Whilst the preamble also states that the Protocol should not be interpreted as implying a 

change in the rights and obligations of Parties under any other existing international 

agreement, this statement does not mean that the Protocol is subordinated such agreements. 

Moreover, the European Community is of the opinion that the Complaining Parties ignore the 

rules of international law on the Precautionary Principle and risk assessment which are 

reflected within the two regimes. They further argue that the Biosafety Protocol and the WTO 

agreements of issue should to the possible extent be interpreted and applied consistently to 

each other, and that the two instruments are complementary even though the conventions have 

not been ratified by all parties to the dispute (Reports of the Panel 2006: 329). The United 

States do not agree and argue that there are no binding international law instruments of 

relevance to the dispute other than the WTO agreement (Reports of the Panel 2006: 329). 

They state that even if both the WTO agreements and the Biosafety Protocol were to be 

applicable, the Biosafety Protocol clearly states that the Protocol does not change the rights or 

obligations under any other existing agreements. Following rules laid out in the Vienna 

Convention on the Law of Treaties, the Panel states, that in relation to the present dispute it 

can bee said that if a rule of international law is not applicable to one of the four WTO 

Members which are parties to the present dispute, the rule is not applicable in the relations 

between all WTO members (Reports of the Panel 2006: 334). Therefore, the Panel is not 

required to take account other rules of international law which are not applicable to one or 

more of the Parties to the Dispute. In other words, the Convention on Biological Diversity and 

the Cartagena Protocol on Biosafety are not applicable (Reports of the Panel 2006: 335).   

   Concerning the Precautionary Principle, the European Community submits that the 

existence of a potential threat justifies the assessment of risks on a case-by-case basis and 

special measures of protection based on the Precautionary Principle. The EC further states 

that the Precautionary Principle has by now become a general principle of international law 4 

                                                 
4 According to the European Community, the Precautionary Principle was first adopted by the UN General 
Assembly in 1982, and was subsequently incorporated into various international conventions on the protection of 
the environment.  Furthermore, the Rio codified an application of the principle in its Principle 15 and among 
others the United Nations Framework Convention on Climate Change and the Convention of Biological 
Diversity has referred to the Precautionary Principle (Reports of the Panel 2006: 336).   
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and hence should be regarded as such (Reports of the Panel 2006: 336). The United States 

strongly disagree with the statement on precaution becoming a rule of international law. 

According to the United States, the Precautionary Principle cannot be considered a general 

principle or norm of international law because it does not have an agreed formulation.  Thus, 

the United States consider precaution to be an "approach" rather than a "principle" of 

international law and because of this it cannot be seen as a rule of customary law either 

(Reports of the Panel 2006: 337). The Panel notes the legal debate over whether the 

Precautionary Principle constitutes a recognized principle of general or customary 

international law to be ongoing. It further notes that there to the date has been no authoritative 

decision by an international court or tribunal recognizing the Precautionary Principle as a 

principle of general or customary international law. Moreover, the Panel considers it being 

correct that the Precautionary Principle has explicitly or implicitly been incorporated into 

numerous international conventions and declarations, although these are for the most part 

environmental conventions and declarations. The Panel also acknowledges the principle being 

referred to and applied by states at the domestic level, but again mostly in environmental law. 

The Panel further expresses the view that there remain questions regarding the definition and 

content of the Precautionary Principle and while many authors have expressed the view that 

the Precautionary Principle exists as a general principle in international law, others have 

expressed scepticism and considers the Precautionary Principle not yet attaining the status of 

a general principle in international law (Reports of the Panel 2006: 339). Since the legal status 

of the Precautionary Principle remains unsettled, the Panel is of the opinion that it does not 

need attempt to resolve this issue. Following there being no need to take a position on 

whether or not the Precautionary Principle is a recognized principle of either general or 

customary international law, the Panel therefore refrain from expressing a view in this matter 

(Reports of the Panel 2006: 340). 

5.2 Isolating the principle-related variables 

The following section gives a presentation of the relevant findings of the written submissions 

and the relevant findings of the final reports. It will mainly refer to the challenges the United 

States made before the Dispute Settlement Panel, since the focus lies on submission of the 

United States and not on the challenges made by all the Complaining Parties. The United 

States challenge the following measures imposed by the European Community and its 

member states (as stated in the First Submission of the United States 2004: 50, slightly re-

modelled): 
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1. the EC approval system as it is subject to a suspension by the European Community 

and its member states of the consideration of applications for, or granting of, approval 

of any and all biotech products since 1998 (the “general moratorium”) 

2. the EC approval system as it is a failure by the European Community and its member 

states to consider for approval of each of twenty-seven existing applications of biotech 

products under the European Community approval system (“the product-specific 

moratoria”) 

3. the measures enacted by six member states that prohibit the importation or marketing 

of certain biotech products approved by the European Community under Directive 

90/220 and Regulation 258/97 

 

The United States conclude that the European Community has adopted approval procedures 

for agricultural products produced with the benefit of modern biotechnology, but starting 

October 1998, these approval procedures have been suspended and the EC has failed to allow 

new biotech products to go to final approval since. The United States see this suspension as 

an adoption of a moratorium by the EC and that these measures are inconsistent with the EC 

obligations under the WTO agreement, and in particular with the agreement on the 

Application of Sanitary and Phytosanitary Measures (SPS). The US claim that they are, 

however, not objecting to the EC having such an approval system for biotech products. But 

they point out that these procedures must be undertaken and completed without “undue 

delay”, and that the EC when undertaking a moratorium is in fact doing the opposite. The 

United States further specify that with respect to the general and product-specific moratoria, 

the US are not asking the Panel to make findings on the WTO-consistency of the EC approval 

legislation per se but on the suspension of applications for/granting of approval of biotech 

products under the EC approval system (First Submission of the United States 2004: 50). In 

addition to the moratorium, the US states that six EC member states have adopted marketing 

or import bans on biotech products which previously have been approved by the European 

Communities and that these bans are not based on science and therefore are inconsistent with 

the EC’s obligations under the WTO agreement. The United States also requests the Panel to 

find the measures at issue to nullify or impair benefits accruing to the United States directly or 

indirectly under the cited agreements (Reports of the Panel 2006: 37). 

   The European Community acknowledges that the Complainants are not attacking the EC 

regulatory framework for GMOs but only individual decisions adopted or not adopted there 

under. The European Community answers the Complaining Parties by stating that the case 
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brought up is far more complex than the Complainants make the appearance of. First of all, 

the question of GMOs and GM products is politically and socially controversial and extensive 

debates are going on throughout several countries about the advantages and risks of these 

products. Secondly, the matter is scientifically complex. The effects of GMOs on human-, 

animal- or plant life and health are only in the beginning of being understood, as is the impact 

they may have on the environment (First Submission by the European Communities 2004: 1). 

Thirdly, the matter is factually complex and the EC legislation has been applied to a large 

number of applications relating to different GMOs and GM products. Fourthly, the matter is 

legally complex. It raises far more difficult questions on interpretations of the different WTO 

agreements and of the relationship between them than the Complainants wishes to 

acknowledge. On the contrary, the Complainants try to simplify matters (First Submission by 

the European Communities 2004: 2). 

5.2.1 Applicability of the SPS agreement.  

To be able to examine whether the EC measures are inconsistent with the SPS agreement it 

first needs to be established if the SPS agreement is applicable to the measures undertaken by 

the European Community. The parties of the dispute disagree on this issue. The 

Complainant Parties all allege that the EC approval procedures concerning the deliberate 

release of biotech products into the environment (Directive 90/220 and 2001/18) and 

concerning novel foods and novel food ingredients (Regulation 258/97) are SPS measures 

within the scope of the SPS agreement (Reports of the Panel 2006: 354). Consequently, the 

EC approval regime can be found to contravene the SPS agreement since it requires 

consideration of risks which fall within the definition of SPS measures (Reports of the Panel 

2006: 362). 

   The European Community however, disagrees with the Complainants and finds the 

measures in respect of GMOs and GM food to be too complex to be covered by the relevant 

WTO agreement alone. The SPS agreement does not refer to genetically modified organisms 

or any similar products (First Submission by the European Communities 2004: 120). The 

risks posed by GMOs are different to the ones covered in the SPS agreement and 

consequently, according to the European Community, the SPS agreement does not provide a 

sufficient framework for the examination of the EC’s measures at issue (Reports of the Panel 

2006: 364). The EC says that the measures it has taken seek to protect against risks, in 

particular environmental risks, which are not covered in the SPS agreement (First Submission 

by the European Communities 2004: 3) and that each of its steps taken is reasonable and 
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legitimate. Moreover, they are not necessarily sanitary or phytosanitary in character and 

therefore fall in whole or in part outside the scope of the SPS agreement. Hence, the issues 

arising out of the existence of GMOs which are addressed by Directives 90/220 and 2001/18 

as well as Regulation 258/97, go beyond the risks envisaged and regulated by the SPS 

agreement. According to the EC, it is not the purpose of the WTO agreement to trump other 

relevant rules of international law which permit – or even require – a prudent and 

precautionary approach (First Submission by the European Communities 2004: 4).  

   The Panel notes that Annex A(1) of the SPS agreement indicates, that for the purpose of 

determining whether a particular measure constitutes an “SPS measure” there is a need to 

consider such elements as 1) the purpose of the measure, 2) its legal form and 3) its nature. 

The purpose element is addressed in Annex A(1)(a): "any measure applied to". The form 

element is referred to in the second paragraph of Annex A(1): "laws, decrees, regulations". 

Finally, the nature of measures qualifying as SPS measures is also addressed in the second 

paragraph of Annex A(1): "requirements and procedures, including, inter alia, end product 

criteria; processes and production methods; testing, inspection, certification and approval 

procedures (etc)" (Reports of the Panel 2006: 355). The Panel remarks that Directives 90/220 

and 2001/18, as well as Regulation 258/97 are legislative acts adopted by the European 

Council and the European Parliament. As such they are governmental measures attributed to 

the European Community. Moreover, they are legally binding and may be assimilated to 

measures adopted in the form of “laws” and therefore meet the form element of the definition 

of the term SPS measure (Reports of the Panel 2006: 424). The Panel goes on noting that 

GMOs may not be released into the environment unless the consent of the authority has been 

obtained, and foods containing or consisting of GMOs may not be placed on the market 

unless an authorization decision has been obtained. Consequently, it is clear that Directives 

90/220 and 2001/18, as well as Regulation 258/97 each impose pre-marketing requirements. 

Moreover, Directives 90/220 and 2001/18, as well as Regulation 258/97 contain procedures to 

check and ensure that GMOs released into the environment do not pose a risk to human health 

or the environment as well as that novel foods do not present a danger (Reports of the Panel 

2006: 425). This leads the Panel to the conclusion that the procedures set out in Directives 

90/220 and 2001/18, as well as Regulation 258/97 are procedures to check and ensure the 

fulfilment of one or more SPS requirements. Consequently, they qualify as approval 

procedures within the meaning of the SPS agreement as far as their “form” and “nature” is 

concerned and in relation to these findings the Panel concludes that the measures adopted by 

the EC satisfy the definition of the term “SPS measure” (Reports of the Panel 2006: 426) 
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Finally, for a SPS measure to be subject to the SPS agreement it must be capable of affecting 

international trade, directly or indirectly (Reports of the Panel 2006: 426). In the view of the 

Panel, Directives 90/220 and 2001/18 as well as Regulation 258/97 have set out procedures 

which make it necessary to obtain approval before placing a product on the market. This 

applies to GMOs and foods containing or consisting of GMOs which are produced outside the 

European Community and hence would have to be imported into the European Community 

upon approval. Moreover, the procedures in question may themselves have a direct or indirect 

effect on international trade because their completion takes time, or because they impose 

information and documentation requirements on applicants. For these reasons, the Panel 

concludes that measures under Directives 90/220 and 2001/18 as well as Regulation 258/97 

(to some extent) are SPS measures which may, directly or indirectly, affect international trade 

within the meaning of the SPS agreement and, as such, are subject to the provisions of the 

SPS agreement (Reports of the Panel 2006: 427).  

5.2.2 Claims on inconsistency of the general de facto  moratorium 

The United States allege that the European Community effectively suspended consideration 

of applications at certain critical stages with a view to prevent the final approval of these 

applications, “a decision not to decide” (Reports of the Panel 2006: 429). Further, the United 

States claim that this has led to the EC imposing a general de facto moratorium on final 

approvals.  

   The European Community acknowledges the claim against the moratorium to be at the 

heart of the Complainants case, but however call it unacceptable and call for the claim to be 

rejected (First Submission by the European Communities 2004: 3). The European Community 

claims that its regulatory framework has operated on a case-by-case basis, and there has been 

no formal (de jure) or informal (de facto) moratorium in respect to the authorisation process 

or any part of it (First Submission by the European Communities 2004: 5). The only “ban” in 

place in the European Community is the prohibition to market GMOs which have not 

undergone a prior assessment in accordance with the requirements of community law. 

Consequently, the allegations by the Complainants concerning the moratorium are in reality 

complaints about delay (First Submission by the European Communities 2004: 118). 

However, the EC admits to the absence of approvals but submits that these were the result of 

prudent and responsible actions and not of a “decision not to decide” (Reports of the Panel 

2006, 431). EC legislation and policy are not intended to prevent the marketing of GMOs and 

consequently the European Community rejects any such allegation. Moreover, the EC 
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considers the consistency of the EC GMO legislation, its approval systems as such and the 

ban on non-marketing approved to not be within the jurisdiction of the Panel (First 

Submission by the European Communities 2004: 120). 

   The Panel found that during the relevant time period (October 1998 to August 2003) both 

member states and the Commission had the ability and opportunity to prevent or delay the 

approval of applications, and that during the relevant time period no applications were 

approved either. This despite the fact that a large number of applications were pending and 

that many of these had received one or more favourable scientific assessments. Moreover, the 

Panel found that member states and/or the Commission did cause delays or prevent final 

approvals (Reports of the Panel 2006: 612). The Panels overall conclusion is that “the 

European Communities applied a general de facto moratorium on the approval of biotech 

products between June 1999 and August 2003” (Reports of the Panel 2006: 616).  The Panel 

found (Reports of the Panel 2006: 613): 

1. that a moratorium on approvals was in effect in the European Community between 

June 1999 and August 2003. 

2. that this moratorium was generally applicable, i.e., to all applications for approval 

which were pending between June 1999 and August 2003 under Directives 90/220 

and/or 2001/18 or under Regulation 258/97. 

3. that this moratorium was applied de facto, i.e., without having been adopted through a 

formal EC’s rule- or decision-making process and more particularly, that the final 

approval of applications was prevented by the five member states Denmark, France, 

Greece, Italy and/or Luxembourg and/or the Commission through their actions and/or 

omissions.   

5.2.3 Challenging concerned Articles 

The United States claim that the European Community imposing a general de facto 

moratorium on final approvals has given rise to inconsistencies with the following provisions 

of the SPS agreement5: 

1. Annex C(1)(a) and, consequently, Article 8 

2. Annex B(1) and, consequently, Article 7 

3. Annex C(1)(b) and, consequently, Article 8 

4. Article 5.1 and, consequently, Article 2.2 and 

5. Article 5.5 and, consequently, Article 2.3    
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However, all of these provisions will not be discussed and only the ones that fall under the 

definition principle-related variables will be addressed in the following sections. 

 

Consistency with article 5.1 of the SPS agreement  

 
Members shall ensure that their sanitary or phytosanitary measures are based on an 

assessment, as appropriate to the circumstances, of the risks to human, animal or plant 

life or health, taking into account risk assessment techniques developed by the relevant 

international organizations (www.wto.org). 

 
According to the United States, the EC is found not to have put forth a risk assessment as 

defined by Article 5.1 of the SPS agreement. This with necessity means that the sanitary and 

phytosanitary measures selected could not possibly be based on the required assessment6 

(First Submission of the United States 2004: 66). Thus, by imposing an SPS measure that is 

not based on the required risk assessment, the European Community has acted inconsistently 

with Article 5.1 of the SPS agreement (First Submission of the United States 2004: 69). 

   The European Community wishes to make clear that each GM product has to be 

considered individually and that the process of risk assessment is complex and legitimately 

time-consuming, especially at a time when the legislation being applied is subject to overhaul7 

(First Submission by the European Communities 2004: 3). The EC’s approach concerning 

identification, assessment and prevention of risks to human health and the environment from 

each of the assessed GMOs has been fully consistent with evolving and applicable 

international standards, which in turn follow on the application of a prudent and precautionary 

approach (First Submission by the European Communities 2004: 4). Moreover, the European 

Community claims that there is no basis for the Panel to find an inconsistency with Article 5.1 

of the SPS agreement, due to the fact that the measures adopted by the EC are provisional 

measures and therefore should be assessed by the reference to the rules of Article 5.7. 

However, if the Panel considers Article 5.1 to be relevant (and even if the EC finds this to be 

considered wrong in the matters of the law), the EC would like to point out that the 

                                                                                                                                                         
5 The claims are listed in the order as presented in the first written submission of the United States. 
6 There are two types of risk assessment defined. Under the first definition a risk assessment is an “evaluation of 
the likelihood of entry, establishment or spread of a pest or disease within the territory of an importing Member 
according to the sanitary or phytosanitary measures which might be applied, and of the associated potential 
biological and economic consequences”. Under this second definition, a risk assessment is an “evaluation of the 
potential for adverse effects on human or animal health arising from the presence of additives, contaminants, 
toxins or disease-causing organisms in food, beverages or feedstuff” (First Submission by the US 2004: 68). 
7 Directive 90/220 was being amended and it wasn’t until March 2001 that the European Community adopted the 
amended Directive 90/220 in the form of Directive 2001/18. 
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circumstances in the present case are that the relevant scientific evidence was or is insufficient 

for the required risk assessment (First Submission by the European Communities 2004: 178). 

Further, the EC are engaged in an ongoing process by which it seeks to obtain additional 

information necessary for a more objective assessment of the possible risks (First Submission 

by the European Communities 2004: 176). 

   The Panel concludes that the European Community has not acted inconsistently with its 

obligations under Article 5.1 under the SPS agreement by applying a general de facto 

moratorium on approvals between June 1999 and August 2003. Notably, if achieving the 

appropriate level of protection, the measures should not be applied in a way that is more 

trade-restrictive than required (Reports of the Panel 2006: 641). In the Panel’s view, the SPS 

measure should be applied for achieving the relevant member’s appropriate level of sanitary 

or phytosanitary protection. The Panel finds that the EC’s procedure to delay final approval 

decisions does not by itself achieve or imply a particular level of protection, but leads to a 

pre-marketing approval requirement which imposes the provisional marketing ban applied to 

achieve the European Community’s level of protection (Reports of the Panel 2006: 641). 

Hence the Panel states that the decision to apply a general moratorium was a decision 

concerning the application or operation of procedures, not to impose an effective marketing 

ban (Reports of the Panel 2006: 639) and as the EC’s decision to apply a general moratorium 

on approvals was not itself a measure applied for achieving the appropriate level of sanitary 

or phytosanitary protection, it cannot be considered an SPS measure within the meaning of 

Article 5.1 (Reports of the Panel 2006: 641).  

 

Consistency with Article 5.5 of the SPS agreement 

 
With the objective of achieving consistency in the application of the concept of 

appropriate level of sanitary or phytosanitary protection against risks to human life 

or health, or to animal and plant life or health, each Member shall avoid arbitrary or 

unjustifiable distinctions in the levels it considers to be appropriate in different 

situations, if such distinctions result in discrimination or a disguised restriction on 

international trade (www.wto.org). 

 
According to the United States the general moratorium violates Article 5.5 of the SPS 

agreement. The Article requires that members are consistent in their application of the 

appropriate level of sanitary or phytosanitary protection against risks to human-, animal- 

and/or plant life or health. The members should avoid arbitrary or unjustifiable distinctions at 
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levels that would result in discrimination or as a disguised restriction on international trade 

(First Submission of the United States 2004: 71). According to the US, the general 

moratorium adopted by the EC meets with all of the required elements necessary for 

establishing a violation on the Article 5.5. First, the European Community has adopted 

different appropriate levels of sanitary and phytosanitary protection in “different situations”8. 

Second, these levels of protection exhibit “differences that are arbitrary or unjustifiable”. 

Third, the measure embodying those differences, the general moratorium, results in 

“discrimination or a disguised restriction on international trade” (First Submission of the 

United States 2004: 72).  

   The European Community claims that it has not behaved in an arbitrary manner or made 

unjustifiable distinctions such as those referred to in Article 5.5. Again, the EC points towards 

the Article 5.7 and says that its measures should be assessed under this particular article and 

that neither of the Complainants has asserted that any of the measures adopted by the EC are 

inconsistent with Article 5.7 of the SPS agreement (First Submission by the European 

Communities 2004: 175). The Article 5.7 states “in cases where relevant scientific evidence is 

insufficient, a member may provisionally adopt sanitary or phytosanitary measures on the 

basis of available pertinent information” (italics added) and “members shall seek to obtain the 

additional information necessary (…) within a reasonable period of time” (First Submission 

by the European Communities 2004: 171). The EC goes on saying that as following 

community law the measures adopted are temporary measures. Furthermore, the European 

Community does not accept that difference in treatment between GM products and other 

products is by definition always arbitrary or unjustified. GM products are objectively different 

from other products and different treatment may therefore be justified (First Submission by 

the European Communities 2004: 185).  

   The Panel states that the EC’s decision to apply a general moratorium on approvals was 

not, as such, a measure applied to achieve a particular level of protection and that it did not 

imply a particular level of protection either (Reports of the Panel 2006: 647). Consequently, 

as the EC’s decision to apply a general moratorium does not meet the definition of “SPS 

measure”, the measures cannot be challenged as a SPS measure applied for achieving a 

particular level of sanitary or phytosanitary protection. The Panel consequently concludes that 

the European Community has not acted inconsistently with its obligations under Article 5.5 of 

                                                 
8 Here the US claims argues that the EC has identified a different level of protection for biotech products and 
products produced with biotech processing aids. 
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the SPS agreement by applying a general de facto moratorium on approvals between June 

1999 and August 2003.  

 

Consistency with Article 2.2 of the SPS agreement  

 
Members shall ensure that any sanitary or phytosanitary measure is applied only to the 

extent necessary to protect human, animal or plant life or health, is based on scientific 

principles and is not maintained without sufficient scientific evidence, except as provided 

for in paragraph 7 of Article 5 (www.wto.org). 

 
According to the United States the general moratorium is also inconsistent with Article 2.2 

of the SPS agreement. The article states that sanitary and phytosanitary measures should be 

based on scientific principles and that the measures should not be maintained without 

sufficient scientific evidence, the so-called “sufficient scientific evidence” obligation, except 

as provided for in paragraph 7 of Article 5. Moreover, when a member maintains a measure 

that is not based on the required risk assessment, it means that the member by implication acts 

inconsistently with the general obligation Article 2.2 in the Agreement (First Submission of 

the United States 2004: 70). Conclusively, as the general moratorium is not based on the 

required risk assessment and thus lacks sufficient scientific evidence according to the US, the 

European Community is clearly in violation of the obligations stated in the concerned article 

of the SPS agreement (First Submission of the United States 2004: 71). The US further claim 

that there is no scientific basis for the failure to move forward the procedures and timelines 

provided in the EC’s own legislation. Moreover, they state that many of the products caught 

up in the EC’s general moratorium have already been subject to positive assessments by the 

sponsoring member state and the EC’s own scientific committee (First Submission of the 

United States 2004: 61). As the measures adopted by the EC according to the US are 

inconsistent with Article 5.1 of the SPS agreement, the general moratorium cannot be based 

on the required risk assessment and thus the measure is by implication also inconsistent with 

the provisions of Article 2.2 of the Agreement (First Submission of the United States 2004: 

71).  

   According to the European Community, Article 5.7 rather than Article 2.2 is the provision 

that should have been referred to by the Complainants to properly understand the justification 

for the member states measures. Measures adopted on the basis of Article 5.7 of the SPS 

agreement are based on scientific principles, because they are based on the need to allow 

sufficient time for sufficient evidence to be collected. Article 2.2 of the SPS agreement 
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excludes from its scope application of the kinds of situations covered by Article 5.7 and does 

thus not suffice (First Submission by the European Communities 2004: 183). 

   The Panel states that it is apparent from the text of Article 2.2 that this provision contains 

three separate requirements: 1) the requirement that SPS measures are applied only to the 

extent necessary to protect human-, animal- or plant life or health, 2) the requirement that SPS 

measures are based on scientific principles, and 3) the requirement that SPS measures not are 

maintained without sufficient scientific evidence and that the United States submit that the 

general moratorium is inconsistent with the second and third requirements in Article 2.2 since 

the measures are not based on a risk assessment as required in Article 5.1 (Reports of the 

Panel 2006: 648, 650). However, since the Panel has determined that Article 5.1 is not 

applicable to the European Community’s decision to apply a general moratorium on approvals 

this means that the EC has not acted inconsistently according to its obligations and since an 

inconsistency with Article 2.2 is based on a breach of Article 5.1 the Panel with necessity 

finds that the EC has not acted inconsistently with Article 2.2. 

 

Consistency with Article 2.3 of the SPS agreement.  

 
Members shall ensure that their sanitary and phytosanitary measures do not arbitrarily or 

unjustifiably discriminate between Members where identical or similar conditions prevail, 

including between their own territory and that of other Members.  Sanitary and phytosanitary 

measures shall not be applied in a manner which would constitute a disguised restriction on 

international trade (www.wto.org). 

 
The Complaining Parties note that in cases where all three elements under Article 5.5 of the 

SPS agreement have been fulfilled and the article therefore has been violated, the measure 

necessarily violates the more general obligations set out in Article 2.3. However, recalling 

that the Panel found the European Community not to be acting inconsistently with Article 5.5 

the same must apply to article 2.3 and the claim under 2.3 can therefore not succeed (Reports 

of the Panel 2006: 652, 653). Consequently, this will not be addressed in further detail. 

 

Consistency with Article 8 and Annex C(1)(a), first clause, of the SPS agreement.  

 
Members shall ensure, with respect to any procedure to check and ensure the fulfilment of 

sanitary or phytosanitary measures, that such procedures are undertaken and completed 

without undue delay and in no less favourable manner for imported products than for like 

domestic products (Annex C(1)(a)): Members shall observe the provisions of Annex C in 
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the operation of control, inspection and approval procedures, including national systems for 

approving the use of additives or for establishing tolerances for contaminants in foods, 

beverages or feedstuffs, and otherwise ensure that their procedures are not inconsistent with 

the provisions of this Agreement (Article 8) (www.wto.org). 

  
The United States claim that the EC has failed to carry out its approval procedures without 

undue delay, which according to the US has the meaning: unjustifiable, excessive or 

hindrance in undertaking or completing an approval procedure. The US further argue that 

although it may be difficult to in particular cases decide whether approval procedures are 

undertaken without undue delay, an across-the-board suspension of final approvals must be 

considered as undue delay under the SPS agreement Annex C(1)(a). They submit that it has 

been recognized by EC officials that there was no scientific failure to move forward under the 

procedures and timelines provided in the EC’s legislation. The US also note that many of the 

biotech products caught up in the general moratorium on approvals have been subject to 

positive assessments by lead CA and the EC’s own scientific committees (Reports of the 

Panel 2006: 658). The US argue that where the EC’s own legislation provides procedures and 

timelines for the approval for biotech products, an indefinite suspension of those approval 

procedures without any scientific justification must be considered as undue delay under 

Annex C(1)(a) and that the general moratorium on approvals consequently has resulted in a 

breach of relevant agreements (Reports of the Panel 2006: 659). 

   The European Community accepts that the approval system set up under relevant EC’s 

legislation is a procedure “to check and ensure fulfilment of sanitary and phytosanitary 

measures” within the scope under the SPS agreement to the extent it addresses risks under 

Article 8 and Annex C(1) (Reports of the Panel 2006: 660). However, it does not consent to 

the meanings the United States apply to the phrase undue delay. The EC also rejects the US’s 

argument that undue delay exists when and because the EC’s procedural deadlines have been 

exceeded (Reports of the Panel 2006: 661). The EC believes that the question of when a 

period of time becomes a delay is a matter of fact to be established on case-by-case basis and 

submits that the Precautionary Principle is to be taken into account when assessing the so 

called “undueness” (Reports of the Panel 2006: 662). Delays caused by legitimate requests for 

additional information are justified and therefore not undue. In the European Community’s 

view, it is legitimate to request additional information necessary for the completion of a risk 

assessment and/or the compliance with certain standards of risk management and risk 

communication (Reports of the Panel 2006: 661). In addition, such requests for additional 

information for the mentioned purposes are also endorsed by the international community 
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(Reports of the Panel 2006: 662). Moreover, the EC submits that it is not the purpose of the 

SPS agreement to elevate national legislation to the level of international law. Equally, it is 

not the role of the dispute settlement organs (but the national courts) to enforce such 

legislation (Reports of the Panel 2006: 661). 

   The Panel understands that the general moratorium is allegedly the cause of undue delays 

in the processing of applications under the relevant EC’s approval legislation and is 

consequently the measure being challenged (Reports of the Panel 2006: 663). The Panel 

further notes that a lengthy delay for which no adequate explanation is provided might in 

some circumstances result in the delay being “undue” (Reports of the Panel 2006: 664). The 

Panel goes on saying that one particular purpose of the SPS agreement is “the establishment 

of a multilateral framework of rules and disciplines to guide the (…) enforcement of sanitary 

and phytosanitary measures in order to minimize their negative effects on trade” (my italics) 

and if the members need not undertake and complete their approval procedures as soon as 

possible, the Panel is of the opinion that the purpose of minimizing negative trade effects of 

approval procedures will not be achieved (Reports of the Panel 2006: 665). Moreover, 

members must not only undertake, but also complete approval procedures without undue 

delay and even permitting a member to temporarily delay the completion of an approval 

procedure when there is no need for delay, would not be consistent with the purpose of 

minimizing negative trade effects of approval procedures (Reports of the Panel 2006: 666). In 

addition and concerning the EC’s evolving regulation, the Panel states that the pursuit of a 

risk management objective would not justify a delay in the completion of an approval 

procedure and hence would be inconsistent with Annex C(1)(a) and the lack of EC’s 

legislation ensuring labelling and traceability of GMOs and GMO-derived products should 

not be a justification for the accused delays (Reports of the Panel 2006: 670). Concerning the 

precautionary approach, the Panel says it is clear that the application of a prudent and 

precautionary approach is and must be subject to reasonable limits and that evolving science, 

scientific complexity and uncertainty, as well as limited available scientific information or 

data are not grounds for delaying approval decisions (Reports of the Panel 2006: 671). 

Consequently, the mere fact that science may have been evolving during the relevant time 

period and the consequent adoption of the EC of a prudent and precautionary approach would 

not provide a justification for delaying the completion of approval procedures by imposing a 

general moratorium on final approvals (Reports of the Panel 2006: 672).   

   After examining the EC’s case-by-case approval procedures, the Panel comes to the 

conclusion that the general de facto moratorium on approvals has led to undue delay 
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concerning the completion on at least one approval procedure conducted in respect of a 

biotech product at issue in the dispute. Thus there is no need to further examine whether this 

has occurred in the undertaking of other individual approval procedures conducted under 

Directives 90/220 and 2001/18 or Regulation 258/97. Moreover, the Panel concludes that as a 

result of the application of the general de facto moratorium on approvals between June 1999 

and August 2003, the European Community has failed to observe the provisions of Annex 

C(1)(a), first clause, of the SPS agreement and consequently also under Article 8 of the SPS 

agreement (Reports of the Panel 2006: 681). As a result, the European Community has acted 

inconsistently with its obligations under the relevant SPS agreement and it must be presumed 

to have nullified or impaired benefits accruing to the United States under the agreement 

(Reports of the Panel 2006: 1070). In the light of these conclusions, the Panel recommends 

that the Dispute Settlement Body requests the European Community to bring the general de 

facto moratorium on approvals into conformity with its obligations under the SPS agreement 

(Reports of the Panel 2006: 1071). 

5.2.4 Claims on inconsistency of the product-specif ic de facto 

moratorium  

The United States submit that the EC has not only adopted a general moratorium on biotech 

products but have adopted a product-specific moratorium which also should be seen as 

inconsistent with the EC’s obligations under the SPS agreement. The product-specific 

moratorium and the general moratorium are essentially similar measures as they both refer to 

the European Community’s failure to consider biotech products for approval. Consequently, 

the challenges of the violation of the SPS agreement by the product-specific moratorium are 

based on the same arguments as the general moratorium (First Submission of the United 

States 2004: 81) and will therefore not be addressed to any wider extent in this text.  

  As when considering the general de facto moratorium, The Panel finds the EC to have 

breached its obligations under Annex C(1)(a), first clause, of the SPS agreement and 

consequently also under Article 8 of the SPS agreement. As a result, the European 

Community has acted inconsistently with its obligations under the relevant SPS agreement 

and it must be presumed to have nullified or impaired benefits accruing to the United States 

under the agreement. In the light of these conclusions, the Panel recommends that the Dispute 

Settlement Body requests the European Community to bring the relevant product-specific 

measures into conformity with its obligations under the SPS agreement (Reports of the Panel 

2006: 1073). 



 57 

5.2.5 Claims on inconsistency of the EC member stat e marketing or 

import bans  

The United States are also challenging measures (the national safeguard measures) enacted 

by six EC member states which prohibit the importation or marketing of certain biotech 

products and which are approved by the European Community under Directive 90/220 and 

Regulation 258/97. As in the section 5.2.2 Claims on inconsistency of the general de facto 

moratorium, it is found by the United States that the measures are “sanitary or phytosanitary 

measures” which “affect international trade” and that they are consequently covered by the 

SPS agreement. Further, the member states are claimed to have violated various provisions of 

the SPS agreement by 1) failing to base their measures on risk assessment and scientific 

principles, and 2) applying arbitrary or unjustifiable distinctions in their levels of protection 

against risk, which has resulted in discrimination or as a disguised restriction on trade (First 

Submission of the United States 2004: 91). These charges are based on essentially similar 

arguments as the general moratorium is and will therefore not be addressed in detail in this 

section. The Panel concludes that the member state safeguard measures challenged by the 

United States are not based on a risk assessment as required by Article 5.1 of the SPS 

agreement and that they are not consistent with the requirements of Article 5.7 of the SPS 

agreement and that by maintaining the measures inconsistent with Article 5.1, the member 

states have also acted inconsistently with the second and third requirements of Article 2.2 of 

the SPS agreement. As a result, the European Community has acted inconsistently with its 

obligations under the relevant SPS agreement and it must be presumed that to have nullified 

or impaired benefits accruing to the United States under the agreement. In the light of these 

conclusions, the Panel recommends that the Dispute Settlement Body requests the European 

Community to bring the national safeguard measures into conformity with its obligations 

under the SPS agreement (Reports of the Panel 2006: 1076). 

5.2.6 Is the EC’s precautionary approach being wate red-down? 

On the 13th of March 2007 a French group of scientists: CRII-GEN (Comité de Recherché et 

d'Information Indépendantes sur le génie GENétique: www.criigen.org) made public their 

report on the risks connected to the genetically modified maize MON836. The chairman of 

CRII-GEN, Professor Gilles-Eric Séralini went so far as to claim that “our findings are more 

than enough to demand an immediate ban on MON836 and all its connected food-stuff 

hybrids, both for animals and people” (www.svd.se, my translation). A statement that 

definitely did not pass by unnoticed on the international arena, but on the contrary stirred 
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quite a debate. The genetically modified maize which found itself in the heat of events 

following the publication of CRII-GENs report is called MON836. It is genetically modified 

maize that since January 2006 has become approved by the European Commission for both 

the use in feed and human consumption within the union (www.ec.europa.eu, 

www.greenpeace.eu). EFSA (European Food Safety Authority) approved the maize based on 

the results presented by Monsanto, the company producing MON836. The approval as well as 

the company’s test-results are now facing critique and what CRII-GEN specifically criticizes 

are the testing methods and the failing by Monsanto to underline certain phenomenon in the 

findings. This is claimed to have led to statistical and methodological errors severe enough for 

the French scientists to conclude that “it is essential for Monsanto’s whole statistical analysis 

to be done again, before any decision about market action can be taken” (www.criigen.org). 

The calling by CRII-GEN for more testing raises afresh the question about how cautious we 

need to be around possible risks and risk assessment, and maybe it also indicates that the EC’s 

approval process has lost parts of its stringency. Possibly, the outcome by WTO Dispute 

Panel has put pressure on the European Commission and some of its member states to step 

away from the precautionary approach they earlier saw as a necessary policy tool9.  

6 WTO dispute highlights conflict on precaution and  

international trade 

Following the rationality of Rational Choice we need to define the utility functions of the 

parties in order to understand their standpoints and their behaviour as political actors. To 

some point this might also explain the final outcome and the prevalence of certain arguments 

throughout the dispute. In any case, there is a need to go back to the findings of the case-study 

to see which arguments actually were found to succeed and also, in what way these arguments 

were tied to the concerned principles within this study: the WTO agreement and the 

Precautionary Principle. Going back to the debate within Rational Choice theory and 

considering the “new” versus the “traditional” rationalism, the discussion on whether or not 

                                                 
9 This is a question particularly important for Sweden, since Sweden has a history of voting in favour of 
genetically modified organisms (GMOs) when the question is raised within the European Community (EC) and 
because the Swedish state recurrently tries to prohibit other member nations from putting bans on GMOs. 
Sweden was one of four member countries that on the 18th December 2006 voted against Austria having the right 
to introduce an individual ban on the genetically modified maize and one out of three to on the 21st February 
2007 do the same concerning Hungary’s wish to introduce the same kind of ban. Both Austria and Hungary got 
the bans accepted, but Sweden’s action on the matter has been criticized and accused of short-circuiting the 
Precautionary Principles; one of the ground pillars of environmental protection (www.svd.se). 
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people are selfish or strive for a greater good is irrelevant when discussing the research 

questions in this study. The same applies to the principle of methodological individualism. 

What needs to be highlighted and seen as relevant to the analysis is that when using Rational 

Choice theory in empirical application this should include 1) the concept of self-interest and 

that actors’ preferences are ranked in an order that will maximize their utility and 2) “the 

dominance rule”, which says that if an actor is presented with several strategies of action and 

one of these strategies makes him/her better off (i.e. benefits exceeding costs) then the actor 

will probably choose this strategy. The actors in this case are the United States, the European 

Community and to some point the World Trade Organizations Dispute Settlement Panel. 

According to Rational Choice theory, the actors will do what they can to forward their own 

interests. As shown in 4.6.1 Opinions apart? the parties differ in their opinion on 

biotechnology as well as on GMOs and they have a difference in opinion on the possible risks 

connected to the same. Accordingly, since they have a different preference ranking, their 

preferred outcome of the matter also differs and consequently, if following “the dominance 

rule”, their strategies will be outlined so as to achieve the outcome that will hopefully forward 

their own interests. 

   The United States have a very positive attitude towards GMOs and are of the main view that 

when concerning GMOs and traditional crops, there is no big difference in traditional 

breeding and recombinant DNA technology. They are of the opinion that the difference does 

not lay in the strategy at all, but in GMO crops being more efficient and precise than their 

“traditional” counterparts. The US claim that there is no difference between GMOs and their 

conventional counterparts in terms of risks to human health and the environment and that the 

scientific findings on the safety of biotech products have been confirmed by empirical 

evidence. According to the US, the use of biotechnologies offer us a win-win-win situation 

with more and better crops to a lower cost at the same time as a reduction of negative impacts 

on the environment. Following the rationality of the First Submission of the United States 

there are only benefits from the application of GMOs. The European Community takes a 

more reserved stand on the benefits of GMOs and biotechnology and claims that it has not 

any general position either in favour for or against GMOs. The EC says that it recognizes the 

potential benefits which such products may bring, but that they are however conscious of 

biotechnology being a new technology and that the long-term consequences of GMOs are 

relatively unknown. The European Community is of the opinion that GMOs are not to be 

treated as being the same as their non-GMO conventional equivalents. According to the EC, 

biotechnology is still surrounded by uncertainties and a number of potential harmful effects 
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have been identified as arising from GMOs. Hence special measures of protection which are 

based on the Precautionary Principle are necessary when concerning import and cultivation of 

GMOs. The Panel’s position on GMOs should be none of the matter either way, since it is not 

a party of the dispute and the utility function of the Panel should be none but one of legal 

character, making sure that the correct legal framework is being followed and that the parties 

act according to it. Subsequently, the Panel did not examine whether biotech products in 

general are safe or not, or whether the biotech products are "like" their traditional 

counterparts10 (Reports of the Panel 2006: 1067).  Following the considerations on the parties’ 

differentiated view on the issue of biotechnology and their diverse preference- and utility 

rankings it logically follows that the United States ought to promote use of and trade in 

GMOs. And that the European Community on the other hand, concerned with the 

uncertainties surrounding the subject matter, will want to adopt a precautionary approach.  

   Recognizing the difference in utility functions and dominance rule of the concerned parties 

implies a different choice of strategies and the way the parties’ view the relevance of existing 

rules and which ought to apply when ruling on the outcome. This leads to the examination of 

the arguments on which legal framework that was relevant to apply to the dispute. If 

remembering the United States’ positive view on GMOs it is not hard to make the connection 

to why they are not ratifying the Biosafety Protocol. Nor is it surprising when the US claim 

the Protocol to be not applicable in the GMO-dispute. The United States make their position 

very clear: only the WTO agreements on trade are relevant to apply and when concerning the 

Precautionary Principle the principle is not a recognized rule of international law. Nor is it 

customary law and it should not be given such a substance within the concerned negotiation. 

The European Community on its hand disagrees with the United States. Following its opinion 

that GMOs are not to be treated as being the same as their non-GMO conventional 

equivalents and that the exploitation of them still is surrounded by uncertainties, the EC finds 

that special measures of protection based on the Precautionary Principle are necessary as 

concerning import and cultivation of GMOs. Since the WTO agreements on trade have shown 

to be inadequate when handling issues of biotechnology and GMOs through e.g. precaution, 

the European Community stresses the application of the Cartagena Protocol. Following this, it 

further argues that the Biosafety Protocol and the WTO agreements of issue should to the 

possible extent be interpreted and applied consistently to each other and that the two 

instruments in fact are complementary. The EC further states that it is of the recognition that 

                                                 
10 Even though this claim was made by the Complaining Parties (i.e., the United States, Canada and Argentina) 
in relation to some aspects of their complaints. 
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the Precautionary Principle is an accepted and general rule of international law and should be 

seen as legal guidance in the dispute. The ruling party, the Dispute Settlement Panel, clearly 

states that it found the legal status of the Precautionary Principle to be unsettled and that there 

is no need for it to take a position concerning whether or not the Precautionary Principle is a 

recognized principle of either general or customary international law, and therefore it will not 

do so either. Concerning the matter on which rules are to apply to the dispute proceedings the 

Panel, after following the legislative framework outlined in the Vienna Convention on the 

Law of Treaties, concludes that only rules under the WTO agreements are to apply. This 

comes of the fact that the United States have not ratified and therefore not agreed to the 

mandatory rules of the Convention on Biological Diversity and the Biosafety Protocol and 

therefore they should not be judged by them. It could easily be said that because the Panel is a 

ruling party of the WTO, it will try to further the interests of the organization. However, the 

Vienna Convention on the Law of Treaties clearly states that when the parties to the later 

treaty do not include all the parties to the earlier one, the treaty to which both states are parties 

to prevails and governs the mutual rights and obligations of the states. As a result, the matter 

of which legal framework ought to apply is out of the hands of the Panel to decide on. 

 

Analysing arguments of triumph 

Continuing the analysis it should again be noted that only the principle-related variables will 

be discussed following the research-question at issue: “how were the two principles balanced 

in the outcome and why?” But first, a short summary of what was concluded by the Panel. As 

can be seen in the case-study, even though the Panel concluded that measures under 

Directives 90/220 and 2001/18 as well as Regulation 258/97 (to some extent) are SPS 

measures which may, directly or indirectly, affect international trade within the meaning of 

the SPS agreement, the general de facto moratorium was at first not found to be trade 

restrictive per se. The Panel found the decision by the EC to apply a general moratorium to be 

a decision concerning the application or operations of procedures, not a decision to impose an 

effective marketing ban. The moratorium was a delay and not a measure in itself to achieve 

appropriate levels of sanitary or phytosanitary protection. This was based on the conclusion 

that the measures on approvals were not, as such, applied to achieve a certain level of 

protection and that they did not achieve a particular level of protection either and therefore, 

the moratorium could not be seen as a SPS measure. The aspect of the European Community 

adopting or not adopting an approach following the Precautionary Principle was at this point 
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irrelevant and so was the challenge on whether the EC based its sanitary or phytosanitary 

measures on the required risk assessment or not. Consequently, it is not the defence of the EC 

that prevailed, but the incorrect claim of inconsistency by the US and since the claims towards 

Article 5.1 was found to be incorrect, the ones towards 5.5 were also inaccurate and thus it 

logically follows that the claims on Articles 2.2 and 2.3 were wrong as well. 

   The rulings on the claims on Article 8 and Annex C(1)(a) were however not dependent on if 

any of the challenges on the previous articles were correct or not. Recalling the results of the 

case-study, the US claimed that the EC failed to carry out their approval procedures without 

undue delay. They further stated that the EC procedural deadlines had been exceeded and 

consequently, the indefinite suspension of the approval procedures was without any scientific 

justification and therefore undue. The European Community on its side claimed that there was 

nothing undue about the delay at all. On the contrary, it pointed towards the fact that the 

Precautionary Principle has to be taken into account when assessing the so called “undueness” 

and that delays caused by legitimate requests for additional information are justified and 

therefore not undue. The Panel noted that a lengthy delay for which no adequate explanation 

is provided might under some circumstances have the result of the delay being “undue”. 

Moreover, when concerning the members’ approval procedures, the members need to 

undertake and complete these as soon as possible to minimize negative effects on trade which 

follow from the approval procedures. The Panel also found that permitting a member state to 

apply a temporary delay, if such a delay is uncalled for, is inconsistent with the purpose of 

minimizing negative trade effects. Concerning that the precautionary approach was called 

upon by the European Community, the Panel stated that it is and must be subject to 

reasonable limits and that scientific complexity, uncertainty and limited available scientific 

information or data are not grounds for delaying approval decisions. Consequently, the 

measures are not reasonable and the Panel finds that the mere fact that science may have been 

evolving during the relevant time period and the precautionary approach adopted by the EC 

does not provide a justification for delaying the completion of approval procedures by 

imposing a general EC’s moratorium on final approvals. Scientific uncertainty is not an 

adequate explanation, according to the Panel and following this view, the EC’s approval delay 

is uncalled for and does not follow the requirement of acting as soon as possible, which in 

turn makes the measure trade restrictive in the view of the Dispute Settlement Panel.  

   If positioning the two internationally recognized principles against each other: on some 

occasions, measures against a possible hazard should be taken even if the available evidence 

is not enough to conclude the existence of the hazard as a scientific fact vs. the right to take 
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precautionary measures is only approved if these are not applied in a manner which would 

result in arbitrary or unjustifiable discrimination between countries, or a disguised restriction 

on international trade, the outcome of the case-study leans towards the prevalence of the 

second one, since the precautionary approach adopted by the EC was not seen to justify 

delaying approval procedures on final approvals. Hence the measure was found to be 

inconsistent with the purpose of minimizing negative effects on trade. Considering the 

outcome of the case it seems as though the trade related principle weighs heavier than its 

environmental counterpart. The measures for precaution that are found to be applicable are 

the ones formulated within the WTO agreements. If we return to what the SPS agreement 

stated on the matter of precaution, a key phrase was that exceptions from GATT rules are to 

be allowed for measures necessary to protect human-, animal- and plant life or health. 

However, the right to take these measures is only approved if they are not applied in a manner 

which would result in arbitrary or unjustifiable discrimination between countries, or a 

disguised restriction on international trade. The WTO may claim that they are providing 

possibilities to ascertain a sustainable use of the world’s resources, but following the outcome 

of the conflict it could be concluded that non-restrictive trade prevailed over precautionary 

measures aimed at protecting human-, animal- and plant life and/or health.  Either way, the 

Precautionary Principle does not stand a chance in a dispute where it is not seen as relevant 

legislative framework or as an acknowledged general or customary rule of international law 

and therefore the European Community ends up drawing the short straw by basing their 

defence on it.  

 

7 International principles on collision   

Going back to earlier research on the concerned subject at matter it was found to be 

incongruence between the regimes’ governing environmental protection and international 

trade and that this incongruence applies to the Cartagena Protocol on Biosafety and the WTO 

agreements on trade. This argument can surely be said to apply to this case-study as well. 

Following the Vienna Convention on the law of the treaties it was shown that when in 

conflict, the latter of the two regimes was to prevail if nothing else was stated in the regime in 

question. In this case, this would mean that the Biosafety Protocol was to apply if nothing else 

was stated in it. But as shown, the language in the preamble of the Biosafety Protocol gave 

mixed signals. As was also displayed, the parties of the conflict chose to base their defence on 

the safeguard clauses that better suited their particular needs. The incoherence also presented 
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itself in the way the two regimes acknowledged the uncertainties and risks surrounding the 

handling of genetically modified organisms and to what point these should be addressed by 

precautious measures. The two principles: the Precautionary Principle and the WTO 

agreements were accordingly found to be in conflict in earlier research on the subject. When 

applying this finding to the case-study, the conflict was mainly rooted in the Precautionary 

Principle not being acknowledged as a rule of neither general nor customary international law 

by all parties of the conflict and therefore it was not given any ruling power either. Going 

back to my own statement that the two principles are both internationally recognized this 

clearly needs modification. As we saw in the case-study at least one big player on the 

international arena: the United States, do not recognize the Precautionary Principle as 

international law and yet another player: the WTO Dispute Settlement Panel, notes that the 

legal status of the Precautionary Principle remains unsettled and that there to the date has 

been no authoritative decision by an international court or tribunal which recognizes the 

Precautionary Principle as a principle of general or customary international law. Concerning 

the argument proposing that no reconciliation between the two principles in their current form 

is possible, this is also found to apply to the case in this study. Following the objectives of the 

SPS agreement, the Panel only agreed to precautionary measures if these were subject to 

reasonable limits and when the Panel states that evolving science, scientific complexity and 

uncertainty as well as limited available scientific information or data are not grounds for 

delaying substantial approval decisions, they are in fact denying the mere ground the 

Precautionary Principle stands on. Remembering the formulation presented in 4.4 Key 

provisions of the Precautionary Principle: “measures against a possible hazard should be 

taken even if the available evidence is not enough to conclude the existence of the hazard as a 

scientific fact”. According to the Panel, the mere fact that science was evolving during the 

relevant time period would not provide a justification for the European Community and its 

member states adopting a prudent and precautionary approach on the approval procedures that 

lay prior to the EC giving marketing consent for import and cultivation of GMOs. 

   Following the theory of Rational Choice, conflicts like the one described above may have 

their root in actors having different opinions on what means are necessary if to achieve their 

desired ends. The objective of the EC’s legislation is to protect human health and the 

environment. But the United States are of the opinion that their legislation does the same. 

What the parties disagree on is not, on paper at least, that human health and the environment 

should not be protected. What they disagree on is how this should be done and to what degree 

the protection is needed. The case-study showed that there obviously is incongruence in the 
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way GMO-connected risks are perceived by the parties of the dispute. As shown, the US does 

not see an impending risk with the application of biotechnology and GMOs and therefore they 

see no need for taking a precautionary approach either. The European Community strongly 

disagrees with the US, but is found to have no legal claim to its position since the conventions 

governing their arguments: the Convention on Biological Diversity and the Biosafety Protocol 

have no legislative relevance within the dispute. Consequently, the US failing to sign the 

mentioned conventions and to acknowledge their objectives, leave the EC as a party and the 

Precautionary Principle as a policy tool at strong disadvantage. Which leads the discussion 

back to the third of the research questions: does the outcome of the process indicate needs for 

reformulating the principles and/or conventions concerned, if making them work as equal 

tools when handling environmental problems through policy making? If the exploitation of 

GMOs is a possible environmental problem, then the answer is yes. States are in principle free 

to sign whichever conventions they find appropriate and to not sign whichever ones they 

please. Consequently, if one of the concerned principles is only acknowledged in one of the 

agreements, and one of the states chooses not to sign this agreement, then the principle could 

not possibly work as an equal policy tool as the principle that has been agreed on by both 

parties. To clarify, as happened in the case-study, the US did not ratify the Biosafety Protocol 

and therefore the Precautionary Principle that is a policy tool within this convention was not 

found to be an equal policy tool to the principle governing international trade. Hence the 

protocol governing this issue, the WTO agreements on trade, was ratified by all conflicting 

parties. Consequently, if making the principles work as equal tools when handling 

environmental problems through policy making, there is an obvious need in overcoming the 

bias that is the result of not all parties signing environmentally protecting conventions and not 

acknowledging the Precautionary Principle as a rule of international law. One way to 

overcome the bias could be by amending the Vienna Convention on the Law of Treaties. In 

view of the outcome of the conflict, a third principle could be defined. A principle that would 

regulate which of the two internationally recognized principles that would have precedence in 

a matter of conflict. To exemplify, if we have one rule saying that you may only build your 

house in the forest and another one saying that you may only build it on a field, you with 

necessity need a third rule saying which of these rules that applies to your case. Otherwise, 

you will not be able to build your house at all. In the same way, if we have one rule saying 

that trade liberalization is to prevail and another saying that taking a precautionary approach 

is more important than de-regulating trade, subsequently a third rule which is independent of 

the other two is needed to decide which one is to govern the issue. But to base this third 
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principle on precaution is however an impossible task as long as the Precautionary Principle is 

not acknowledged as a rule of international law, either general or customary. A different way 

of amending the Vienna Conventions on the Law of the Treaties could be by having 

acknowledged that if a state is party to two conventions, however different, the state should 

not be forced to break the rules of either of them. This could allow the EC to keep their 

precautionary approach and national safeguard measures and strengthen the Precautionary 

Principle as an instrument of law. 

   Remembering that the two conventions grew out of two completely different agendas, it is 

not hard to understand why they are not consistent with each other and what is more, why a 

harmonization seems difficult to bring about. The outcome of the case-study shows that the 

European Community is convicted on the basis of the United States not signing the Cartagena 

Protocol of Biosafety. From this the conclusion can be drawn that the Panel chooses to 

acknowledge the United States not having any obligations under the Protocol. However, they 

do not acknowledge that the European Community does have these obligations and by 

requiring the EC to bring their measures into conformity with WTO regulation they are in fact 

forcing them to break these. In conclusion, the trade agreements come to prevail over 

agreements established to protect the environment and the party that does the least ends up 

getting awarded. Why states chose to ratify a convention or not is not really within the scope 

of this study. However, there is a point in discussing what problems the international 

environmental politics are faced with on the occurrence of states neglecting to sign 

environmentally governing agreements. As been pointed out by others earlier, if a party to the 

WTO agreements is not a party to environmentally protecting conventions, then the party has 

all the trade advantages given by the WTO without having to follow any of the obligations 

that come with the adoption of environmentally protecting conventions. Yet another way of 

overcoming a bias that is the result of states choosing not to sign environmental agreements is 

to incorporate environmentally protecting measures in the agreements which they do sign. 

Otherwise, the neglect to take environmental responsibility by some states undermines an 

important driving force within international collaboration on environmental protection. 

Consequently, one way to make the two principals work as equal when handling 

environmental problems is by incorporating additional legislative framework based on the 

Precautionary Principle within the realm of the WTO agreements. If the mountain will not 

come to Mohammed, then Mohammed must go to the mountain. But for precaution being a 

qualified measure when handling risks surrounding biotechnology and GMOs, the 
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uncertainties concerning these organisms first have to be acknowledged to be able to use the 

Precautionary Principle when addressing environmental problems through policy making.  

   Finally, while we await the world recognising scientific uncertainties, strengthening the 

right of individual states to apply national safeguard measures could place the Precautionary 

Principle on equal footing with trade-deregulating principles. Remembering that although 

striving for harmonization of national legislation governing trade, the WTO acknowledged 

countries to some extent having the liberty to determine their own level of protection when 

addressing the potential risks concerning trade with GMOs. This liberty can be seen as to 

correspond to imported agricultural products being unsafe and posing risks to human-, 

animal- and plant health. However, if this national liberty is to have any substance, the case-

study clearly shows that there is a need of properly recognizing the precautionary approach as 

a relevant legislative measure. While this on certain days might feel almost unachievable and 

like a Sisyphus-job it should be remembered that the Precautionary Principle is a relatively 

new principle and that time and an increased practice and recognition of the principle might 

come to overrun this inadequacy. But at present the incongruence between parties on how to 

use the Precautionary Principle may very well lead to further conflicts and result in obstacles 

on the road to sustainable development. 

8 Conclusions 

Concluding the main findings of the study, it is found that the actors of the dispute are of 

diverse opinions on several of the issues discussed. To start with, the parties have different 

opinions concerning the prevalence of possible risks connected to biotechnology, as well as 

GMOs and as a result they disagree about what level of protection would be appropriate if to 

address such risks. Equally, the parties do not agree on the status of the Precautionary 

Principle as a rule of international law. Moreover, the final outcome of the case-study shows 

that evolving science, scientific complexity and uncertainty as well as limited available 

scientific information or data are not seen as reasonable grounds for adopting a precautionary 

approach when handling GMOs and consequently the mere ground the Precautionary 

Principle stands on is being denied. The international incongruence also applies to the opinion 

on which conventions: the WTO agreements on trade and/or the Cartagena Protocol of 

Biosafety that are relevant legislative framework to the dispute proceedings. In the end, the 

Cartagena Protocol on Biosafety is found to be without legal claim because of the US 

choosing not to ratify it. Following the apparent irreconcilability on the international arena 

and the fact that states are principally free to sign or not sign whichever conventions they see 
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fit, this puts demands on reformulating the framework governing the legal relationship of the 

agreements in order to make the conventions equally applicable and if to strengthen the 

Precautionary Principle as a rule of international law. What is more, the irreconcilability calls 

for strengthening national safeguard measures and incorporating an approach based on the 

Precautionary Principle within the realm of WTO agreements on trade, in order to make the 

two principles work as equal tools when handling environmental problems through policy 

making. 

9 Research Proposals 

Since the economical factors were not directly addressed within the studied dispute, their 

possible connection to the principles at issue has not been discussed. However, it is not far-

fetched to assume that strong economic factors lay behind the principle-based arguments. As 

shown, the US are one of the world’s biggest exporters of GMOs and are therefore not very 

happy about countries adopting measures that might put restrictions on US exports and the 

European Community, trying to protect its own economic status, does not want its market 

flooded with cheap GMOs from abroad. Hence, the first research proposal is to look closer at 

this connection. 

  The second research proposal concerns the Precautionary Principle and calls upon a more 

detailed evaluation of how the principle may be used as a policy tool governing international 

trade and if to institutionalize a greener course within the handling of uncertainty and 

environmental risks. 
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